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BEFORE THZ PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation on the Commission’s

own motion into the opexations,

practices, zates, and chaxges of
LATRA O, NORRISON° Z. A. MORRISON, JR. Case No. 7385
and WENDELL R. FOKRISON, doing '
business as X. A. MORRISON TRUCKING

C0., a copartnership,

Tugh A, Mozrison, Jr., for respondents.

Rickard D. Gravelle ana I‘rank J. O'teary., fox
the Commission staff

OPINION

Public hearing was held before Examinex Rowe on July 3%,
1962, in Yuba City, at which time evidence was adduced and the
matter was submitted for decision.

The order in the above case dated Jume 26, 1962,
instituted an Investigation of the operatioms, practices, rates and
charges of respondents to determine:

1. Whether they have violated Sectioms 3684, 3667 and
3737 of the Public Utilities Code by charging, demanding,

collecting, or receiving rates less than the applicable mindmum

rates set forth in Minimm Rate Tariff No. 2 and supplements

and amendments therxeto.

2, Whether any or all of the operating authoxity of
respondents should be canceled, revolked, suspended or amy fime
imposed.

3. Whether respondents shouléd be ordezed to collect fxom
shippers oxr othexr persons liagble for freight charges amounts

heretofore wnbilled or wopaid and/or the differemce betwees the
P
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charges billed or collected and charges due mnder Minimam
Rate Tariff No, 2 and supplements and amendments thereto.

Le Wnether respondents should be ordered to cease and.
desist £rom any and all unlawful operations and practices.

5. Whether, in the event it be found that zespondents
have committed any umdexchaxge violations, sald respondents
should be oxdered to examine thelr records to ascertain if amy
additional underchargzes have occurred, to £ile a xzeport om
such examination, to collect any such additional undexrcharges
disclosed by said examination and to report such collection
to this Commission.

6. Whether any other oxder or orders that may be appro-
priate should be entered in the lawful exercise of the
Commission's jurisdiction.

At the hearing it was stipulated that respondents
possessed Radial Highway Common Carrier Permit No. 51-587 issued
by this Coumlission and had received Minimum Rate Tariff No., 2 and

all supplements and amendments thereto, as well as Distance Table
No. 4. |

A staff representative testified that he had reviewed
100 of respondents' freight bills issued during the period
commencing January 1, 1962 and ending on Maxceh 15, 1962. He
selected 22 of these bills as representing undercharges and these
are the bills referxred to in the order of investigatiom.

The £irst of these freight bills was numbexed 6156,
dated Jamuary 22, 1962, in which Van Waters and Rogers of Stockton
was the consignor and Bob Hanke Chemicals was the consignec, It

represented 400 coils of 12-zauge zalvanized wirxe and according to
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Mr. Ho As Morrison was the only instance whexe such a product had
been transported for the Homke Company oxr anyome elscs Accor@ing
to the Commission rate expert it Imdicated a billing which
cmounted to an undercharge of $44. This undercharge has now been
¢ollected.

The other freight bills studied were Lssued Zor the
trzansportation of bulk oats originating at Lincoln or Gridley and
shipped to Paramount, and Walter Jansen & Son was the consignor
and Vestern Consumers Feed Compamy was the comsignee. Accoxding
to the undisputed testimony of Mx. Morxrisom, this movement xepre-
sents his entirc tramsportation of this commodity. Mr. Jansen had
first given respondents two truelkloads for shipment and liking
the sexvice had immediately told xzespondents they could tramsport
the balance at the agreed rate of 40 cents per 100 pounds. The
Commission’s rate oxpert testified that 38-1/2 cents wzs the mindmm
set forth in the Commission’s Minimum Rate Tariff No. 2. The
difficulty arose because of the fact that respondents had not
properly prepared the shipping dociuments so as to imelude at
icast 80,000 pounds in each bill of lading and in some Instamces
had £ailed to pick up at least that quantity for tramsportation
within a 48~howr perind,

Mr, Morrison further testified that the exrozs inm his
bllling and in the preparation of shipping documents were mot an
cffort to undexcharge in violation of the minimum rate tariff.

He stated that his background and prier experience were that of
a mechanic and truck driver and that the task of billing for
Sreight charges was extremely complicated and difficult and that
is mistakes resulted from his confusion acd incxperiemce. The

Commission rate expert testified that it was a difficult and




complex task to properly rate such shipments, and that no carrier
could be safe without the aid of a tramsportation rate specialist.

Granting that the rating of shipuments, iIn many instances,
way be dLfficult and requires technical proficiency, the law is
settled that neither negligence, inexperience, nox inadvertence
constitutes a defense to a failure to collect the proper tariff
charge. One whe engages in the business of transporting freight
Zor the public may not lawfully charge for his services rates less
than the minimum established by this Commissiom. The practices of
the respondents in incorrectly billing and in the preparation of
shipping documents in improper form are umlawful and
should be corrected. 5 jewful duty rests upon the respondents
to obsexve minimum rates, and the law will not permit them to
offer excuses for mot doing so.

The remaining issue to be determined is whether
respondents should be oxdexed to collect fxom Walter Jamsen & Son
the proper tariff charges. According to the evidence, respondents
undexcharged Walter Jansen & Son in the total amowmt of $1,614.25.
Of this amount, $407.33 xepresents situations where freight was
caxxried in truckloads but at times not within the 48-hour period.
The xemaindex, or $1,206,93, resulted from respondents? failure to
prepare shipping documents pursuant to respondents' agreement with
the shipper. Had respondents complied with this agrecment, the
freight in question should have been sarried at times and in
smounts sufficient to entitle the shipper to the 40-cent minimum
rate. Because of the default of the respondents, this agrecement
was not carxied out, In this comnection, it is pointed out that

no equitable delense, based vpon the default of a caxrxricr, may be

interposed to the collection of proper tariff charges applicable
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to the transportation service furnished, notwithstanding amny
agreement ox understanding between the carrier and the shipper

which may be contrary thereto, (Armour & Co. v. 4.T. & S.F. Ry. Co.,
254 Fed, (2d) 719, 723-724; United States v. Associated Afx
Transoom; 275 Fed. (2d) 827, 233.) I1f, as a result of the default

of a carriecr, a shipper has beem damagzed, the suipper has his actiom

at law against the carrier, but the shipper must, nevertheless, pay
the propex tariff charge.
Based upon the evidence, the Commission finds that, at

all times herein mentioned:

1. Respondents wexe operating under Radilal Highway Common
Carriexr Permit No. 51-537 issued by this Commission.

2. Respondents had been served with the Commission's Minimum
Rate Tariffs Nos., 2 and 8, and with all supplements and auwendments
thereto.

3. Respondents tramsported freight comsisting of bulk oats
and collected charges less than the applicable minimum rates, as
indicated by the following numbered freight bills, thus resulting

in the following wmdercharges which we hexeby £ind to exist:
Freizght Bill No. Resultine Undercharge

6123 5 74,43
6124 74,835
6127 73.43
6123 75.21
6134 : 79.04
6135 77.15
6139 74,40
6140 75.68
5143 ‘ 76,01
6159 7347
6161 74,36
6167 75.47
6168 72,30
6173 73452
6179 73.37
6191 76.35
6204 32.29
619% 83.%4%
6199 83.52
6209 21.33
6216 82.53

Total $1,614.26
=5~
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Based upon the foregoing findings of fact, the Commission
concludes that:

1. Respondents have violated Sections 3664; 2667, and 3737
of the Public Utilities Code by charging, demanding; collecting,
and receiving charges less tham the applicable minimm rates set
forth in Minimum Rate Tariff No. 2, and supplements and amendments
thexeto.

2. Respondents should be £ined the sum of $1,500.

3. Respondents should be ordered to collect £rem the shipper
liable for freight charges amounts as above-stated as umpaid,- being
the diffexence between the charges billed and collected and the
charges due under Minimum Rate Taxiff No. 2, and supplements and
amendments thexeto, |

4. Respondents should be oxrdered to examine their recoxds
Lo ascertain if any additional wumdercharges have occurred subse-
épent to Maxch 15, 1952, to £ile a report onm such examination, to
collect any such additional undexrcharges disclosed by said examina-

tion and report such collection to this Commission.
ORDER

IT IS ORDERED that:

1. Respondents shall pay a Zime of $1,500 to this Commission
on or before the forticth day after personal sexvice of this oxder
upon respondents.

2. Respondents shall cxamine their records for the period
from Maxch 15, 1962, to the present time, for the purpose of
ascertaining if any undercharges bave occurred othaer than those

mentioned in the findings of this decisiem.
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3. Within ninety days after the effective date of this
decision, respondents shall complete the examination of theix
records hereinabove required by paragraph 2 and shall file with tke
Comnission a report setting forth all uﬁdercharges found pursuant
to that examinstion,

4. Respondents shall take such action, inmcluding legal action,
2s nay be necessary to collect the amounts of undexcharges aé above
found by the Commission amnd as found after the examination reéuired
by paragraph 2 of this oxder, and shall notify the Commission in
writing upon the consummation of such collections.

5. In the event undercharges oxdered to be collected by
paragraph 4 of this ordexr, or any part of such undercharges, remain
uncoilected one hundred twenty days after the effgctive date of this
order, respondents shall institute legal proceedings to effect
collection and shall file with the Commission, on the first Monday
of each month thereafier, a report of the undexcharges remaining to
be collected and specifying the action taken to collect such wmdex-
charges, and the result of such action, mtil suck undexcharges
have been collected in full or umtil further oxder of the Commls-
sion.

The Secretary of the Commission is dirxected to csuse
personal service of this order to be made upon each respondent. The
effective date of this order shall be twenty days after the comple~

tion of such service.
Dated at San Francisco , Califoxnia, this _/8 7

day of




