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Dec:!.sion Ho ~ ------

BEFORE T'~ POSLIC UTILITIZS CO~SSION OF TEE STATE OF CALIFORNIA 

Commission investigation into the ) 
safety, maintenance ~ operations, ) 
use .and p:o'teetiou of Richmond ) 
AVf:!O.ue Cl:ossinZ at ~~ae over the ) 
tracl(S. of the Southern Pacific ) 
Company in S~ta Clara County, ) 
being Crossing No. E-5S.2. 5 

Case ~jo.. 7233 

By Decision No. 64312, dated September 25, 1962, in this 

proceediu3, :espondent So~Jbern Pacific ~any was directed to 

insblll ~roved crossing protection at the Richmond Avenue eross:::'nz 

in the City of San Jose (Crossing l~o. E-65 0 2). Said respondent was 

furtbe: directed to complete the ins~11ation w':"thin six months 

afto'r the e~feetivc &lte of the oz<!er in tile afo:esaid OeCiS'i®.Y 

Decision No. 64312 was stayed by the timely filing, by 

Southel:n Paeif1.c) of a petition fo: rebe.aring~ By Decision 

No. 6L~866, dated January 29, 1963~ rehoaring was denied. Taus, th~ 

::imc within which the aforesaid installation is to 'be 3ee~lisbc'c1 

is due to expire on July 2S, lSG3 ~ 

On June 2S:t 1963 :re$~dcnt Soutbe::n Paei£c Company 

f:L.led a ~tit:!.on in which it: sec!<s an extension for an addi1:ional 

pe::::iod of six months within which to comply with the orc1er of the 

Commission in Decision No. 64312~ As justificat"1.on in cupport of 

11 Said decision also directed the City of San Jose to negotiate 
with 'tl"lC State Division of Rigbways to obtain an improved 
app:o.a~'l grade at saie c:o:;sing and to :econs=uct the approacb 
accordingly. 
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this request petitioner pointed out that in said decision the 

Commission did not order an apportionment of costs, statillg that 

if the parties were unable to reaCh agreement as to such apportion

ment the Commission would entertain a petition see!cing reopening 

of the p:oceeding. The pet~tion states that a tentative agreement 

as to .1pportionment has been reached by Southcm Paci:C-ic and the 

Ci ty of San Jose; that· a written agreement will be executed in .thc 

near futto:e and the additional protection will be installed .as 

soon as the necessary materl..a1s can be obtained; and that, due to 

the delay in obtaining the basis for an agreement, it will not be 

possible for petitioner to comply with the direct"2.ve in Decision 

No. 64312 w':'thin tbe prescrl.bed time. 

At Sheets 2 ,.and 3 of Decision No. 64312 the following 

statement appears: 

"In the course of the bearing the parties stipulated 
~1at no evidence would be received relating to 
apportiocment of costs, and that if the Corm:Jission 
should order the installation of increased protection 
at the crossing, the parties, without delayl.nf such 
2:.nstallation, would endeavor to a~ee i'l51orma !y as 
to the apportionment of the eost of such installa
t".!.on and 1:hat if they were unable so to as:ree the 
Commission would be petitioned to reopen the pro
ceeding for the purpose of making jost and reasonable 
apportiomnent of such cost." (Emphasis supplied~) 

At Sbeet 13 of the afores.aid Decision No. 64312 the 

Commission said: 

11In no event shall installation of the :UnProved 
crossing protection bereinafter ordered be delayed 
by the cost apportiODrlent negotiations. H 

The stipulation to 'Which reference is made in the fl.rst 

quotation, above, was reacbed at the suggestion of coansel for 

Southern Pacific. After maldng the suggestion, be said (transcript, 

page 186): 
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"I only made the su~'-"estion because we cave done it 
in ~he p~st, and tl~s would not dclgy tbe institu

tion of rot~ct:ion if protection we:e reauircd. 1li 
ot cr wor ,W.:It as been 1_ one l.n ti;le past, we 
have been orderee to put ~'le protection in, and we 
have put it ;;"n 2nd 'the question of costs has come up 
later.. This is not ~ c1'~l~n~ action in th.:lt 
res~ct.~p6as~ supp~e<l. 

It is clea~ fro~ the above-q~o~ed portions of Decision 

No. 64312 and of tb~ t1:anserlpt of tOe hearing in the subject 

proceecli.ng that respondent Southe:::n Pacific, as well as the other 

parties, u:lc1e:stood at the titte of hearing that the installation 

of tmy improved protection which the Comnission might order for the 

Ricl~ond Avenue crossing was not to be delayed while the parties 

~ttempted to reach agreement as to cost apportionment; and'that in 

directir~ the instzllation the Co~ssion cautioned Southern 

Pacific against such delay. 

TJle pertinent statements in the ~fore$aid petition,. on 

tee other hane:, indicate that Sout'hel:n Pacific b.3S disrezarded 

both the unc.erst.;Qding reacbed aZ the bearing ana. the Commission r s 

aemoro .. r.:.on, an~ that it has thus far deferred, and apparently 

intends to persist in deferring, the crossing insUlUation, -pending 

tbe exeeution of a written agrecx:ent with the City of San .Jose on 

the subject of cost apportiO'J.'lment: 

In vlew of the aforesaid stipclation and decision, no 

good cau.~e fo: this extension has been sbown. It is 8?Parent that, 

notwithstanding that petitioner was required to eomplete the 

installation of the proteet~on by July 29, 1963, it n~s not done 

SO.' Accord::'ngly, it will be ordcl:ed hc::ein to £orthw!til supply 

tbe Commission ~ttb a detailed ~rtten statement of its efforts 

to comply wj"t,b Decision No. ~,3l2~ In the mean:i.:l::e, i~ itoas not 
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commenced the wark of· inst~11::'n3 zech protection, i-: will be· 

ordered to forthwith eO'lllmCnce suc:'l wor~t and to complete it within 

m..nety days from the effect~ve ~:e hereof. It will also be 

.,rdered to submit in ~;rritins wec~~y prot;ress rcp"rts relative-

I! IS CRDEttJ) th~t: 

1. Respondent Southern l'.:lc::'£ie Company is di:ected to 

forthwlt;b, supply the Comnission ~r':'th a det~iled 'Wrlt::en statement 

of it~ efforts to comply with Dee~sion No. 64312. 

2~ Respondent Southern Pae~£ic Company is directed to 

ordere& by s~id Decision No~ S43l2, if it has not already done so, 

and to complete sucil work within ninety days afte. the effective 

date of tb.::.s o:der ~ 
\ , 
\ 
\ 
I 

ic d::.:;:ce~ec to eub:x£.e in ~r.:'it::ng to the Com::lisci.o:. 1'1eekly progress ! 
) ~cportc ~elativc to the in$talla~ion of caid eroccinz protec::~on • 

. 
\, 

I 

Toe ·t~ for COQP1.ction by the City of s~ JOSQ .of ~lle 

~pp=o.:teh ;:~de, as d.:!.xceted. by the second ordering :?~asra:?~ of 
1 
i 

~ 07:= ~ Dacizion No. 64312, ;.s extended to ninety Cass' af+"...er / 
/ 

the effective date of this order~ 

5. In all othel. recpcets ca:i.d Decision 1\:0 ~ 6L:·~12 shall 

rc:n.zJiu in ;;011 force .:lnd effcct~ 
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6. !n all other respects sa~d Petition for Extension of 

Time is denied. 

!'he effective date of this order sball be the date 

bereof~ 

J; Dated at ___ ...;;5:':::;.o..;.J.n~'Fr'n;.:..;.::.;' ".:.:;cll;.:;,;!IICO;:;.:..,' ___ , California, this 

It 'day 0: JlllY ~ 


