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BEFORE TWE 2UBLIC UTILITIES COMMISSION CF THE STATE OF CALIFORNIA

Decision No.

investigation on the Commission's
own motion into the matter of a
proposced sale and tramsfer by
DYKE WATER COMPANY, a corporation,
of a portion of its property to
the City of Anahedinm.

Case No. 7536

NS AN

J. Thomason Pheips, with James F. Haley,
~oz the Cormission stafs.

Ro¢ and Rellas, by Caris S. Reilas, fox
Dyke Watexr Company.

Joseoh B. Geisler, City Attorney, and
John A. Lawson, Assistant City Attorney,
Zor toe CrLty of Anzheim, protestant.

Milford W. Dahl, for Orange County Water
PWLSTXict; Woodrow W. Butterfield, in
propria persona anc George P. Rarcher,
Zox certaln customers, incerested
parties.

CPINICN

The Commission, by an interim decision issued Apxril 24,
1962 (Declsion No. 65256), vacated a previous order submitting this
iavestigation for decision and continued the case for Further hesr-
ing. The interim decision also continued in effect, as modified, =
previous order restraining Dyke Water Company and others naving
notice or knowledge of the order from disposing, until further order
¢f the Commission, of any of the company's property necessary or
useful Zor izs duties to the public and from disposing of the
proceeds of a stipulated condemmation judgment in the sum of
$1,891,245, obtaired by the City of Anaheim om April 2, 1963 im ths

Orange County Superior Court. That sum represented the agreed

value, including severance damages, of the portion of Dyke's
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properties (about ome third of the utility's total system) used to
supply public wtility water sexrvice in the Anaheim area of Orange

County (City of Anaheim v. Dyke Water Co., et al., No. 111,149).

A further hearing was held at Los Angeles before
Commissioner Grover amd Examiner Gregory, om June 27, 1963, when
the proceeding was submitted for decision subject to the £iling of
two exhibits (Exhibits 42 and 43) and of statements by counsel in
the nature of comment on the two exhibits. The exhibits and state-
zments have been £iled.’

The central issue 1s whether acquisition by the c¢ity of
the utilicy's Anaheim properties, in the circumstances disclosed by
this record, will be consistent with the public interest.

The city, the utility and the district have severally
moved to dismiss the investigatioh for lack of jurisdiction. They
assert, in'Substance, that the choice by the city of the Orange
County Supexrior Court as the forum for the acquisition has served
to oust the Commission of any jurisdiction over the transaction it
night othexrwise have had under Sections 851 or 1401 et seq. oi the
Public Utilities Code. Those sections, respectively, relate to
transfers ox othexr dispositions of utility property generally and
to the Zixing of just compensation for acquisition of utility

property by political subdivisions.

L Exnibit &2 1s a memorandum by members of the (Commission stalf,
based on cxamination of certain company records, concerning the
amounts of various present and prospective obligations of Dyke
Water Company. Exhibit 43 is a2 supplement to escrow instructions
to the Title Insurance and Trust Company concerning disbursal of
the proceeds of the condemmation judgment. Comments on these
exhibits were f£iled by counsel Zor the Commission staff and for
Orange County Water District. The matter was submitted upon
receipt of the last of these £ilings, July 24, 1963. Although
authorized to do so, neither the ¢ompany nor the city £iled a L//
final statement.




The motions to dismiss will be denied. While it appears
that jurisdiction to entertain eminent domain proceedings for the
taking by a political subdivision of utility property has been held
to Xie with the superior courts of this state and that the above
cited provisions of the Public Utilities Code xelating to just com-

pensation are ﬁot exclusive (Citizens Utilities Co. of Cal. V.

Superior Court, 59 Adv. Cal. 833, decided June 13, 1963), nowhere

in this record does it appear -- nor have we been referred to any
authority which suggests =-- that this Commission does not have
plenary jurisdiction to determime: (a) whether a utility's dispo-
sition of utility property is in the public interest, including the
interest of comsumers or others concermed with the obligatioﬁs of

the utility as such, and (b) the conditions under which a public
utility may be relieved of its obligation to sexve. We paxticularly
note that the condemnation judgment spécifically incorporates certain
provisions of the "Stipulation of Facts and as to'Valﬁe,“ entéred
into between the city and the utilit& (Exhibit 31), which provide

for the execution by the utility of deeds and other evidences of

transfer of title. This provision, especially when considered with

the fact that the amount to be paid for the properties was stipulated
and the fact that the company failed to assert available defenses

to the ¢ity's suilt (sce Code Civ.Proc.Sections 124C, 1241), dis-
tinguishes this superior court proceeding £rom a true eminent

domain action. However, we do not mean to imply that we do not have

Jurisdiction over the txansfer of public utility property in any con-
demnation proceeding. We £ind that we have jurisdiction over this

transfer and the authority to impose reasonable conditions thereon.
We pointed out in our intexrim decision that the escrow

instructions for consummation of the eminent domain.prdceeding

(Exhibit 40) made no provision foxr a long-standing obligation of the

utility to refund to customers certain excess charges resulting
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“rom cancellation of a company-wide interim rate increase authorized
in an eaxlier consolidated proceeding (Decision No. 59823, Applica-
tion No. 39303, Case No. 5841l}. Noxr did those instructions reveal
the basis on which a portion of the proceeds of the condemmation
judgment had been allocated eamong certain main extension refund
contract holders, or the total amounts due or to become due on such
contracts. The obligation to refund customers' deposits for estab-
lishment of credit, ordinarily comsidered a prerequisite to relicf
from utility obligations on a partial or total tramsfer of the

system, also was not covered by the instrucetions. As a result, the.
Commission concluded:

Neither the escrow imstructions nor the recoxd,

as they now stand, are sufficient to mersuade

the Commission that a proper disposition of the

proceeds of the condemmation judgment is con-

texplated by the utility in light of its exist-

ing and prospective public utility obligatioas.”

Tae parties have endeavored to work out possible arrange-~
ments whereby the company's public utility obligations might be
satisfied and its Anaheim system, after acquisition by the city,
might be fully metered and thus stand, eventwally, omn an equal
footing with the city's present system in its participation in the
underground basin water conservation project which, the recozd
clearly shows, 1s of vital importance to that area and of special
concern to the Orange County Water District, which has a substan-
tial claim against the company for delinquent taxes for pumping
from the basin.
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These arrangements, spelled out in the city's Exhibit 41-B

(rates for water sexvice outside city limits)2 and the supplemental
escrow jmstructions (Exhibit 43), may be summarized as follows:

1. The city, by Resolution No. 63R-247, has provided water
rates for service 6utside ¢ity limits which do mot diseriminate
between its present and prospective customers within and outside
the city ocher than to offset reasomable burdens sustainmed by resi-
dents and taxpayers within the city by comtribution to a municipal
water system.

2. The utility, by its supplemental escrow instructions, has
directed that the escrow holder, Title Insuraace & Trust Company,
prior to making any other payments comtemplated by the original
instructions, shall pay out of funds to be deposited with the
Trustee the.following:

a. Advances to Dyke Watexr Company by
various subdividers and individuals,
to gc saown on a schedule to be at-
tached to the instructions
(SQhedule B) LA L B BRI BN B N B BN BN A RN B RN AN Y BN BN N AN N $ loO’OOOOOO

Orange County wach District
PUIPIng LaXeS .eevesn. 211,082.00

United States of Amexica, coxporation
income taxes 1957, 1958, 1959 . 278,702.90

Interim Rate Refumds : 64,000.00
Scheduled individuals, items and
amounts as shown on Exhibit A
(Exbibit A& was not submitted)
The staff's memorandum {Exhibit 42) concerning certain
present and potential obligations of Dyke Water Company, based on

an examination of specific records and data furnished by the utility e

< Ine City Attormey of Znaheim has furhisncd & Certiiicd copy of
Zesolution No. 63R-267, adopted April 9, 1963 by the City Council
of Anaheim, which, in all respects, is identical with the draft
resolution submitted as Exhibit 41-B.
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(complete review of the company's books was not provided), contains
computations and estimates indicative of such obligations as shown
by the following summary. The bases and assumptions used in

developing the various amounts are described in the memorandum.

Item Angheim Total Company
Estimated remaining liability |
under advances for comstruction,

considering contract expirations
and present worth termimations .. $435,450.84 §

Unpaid Orange County Water District
assessments and interest 212,083.00

Federal income tax asseésments
and interest, 1957, 1853 and 1959 278,702.90

Estimated additional Federxal
income tax liability, 1960, 1961
and 1962 : 20C,000.00

Estimated Federal capital gains :
tax omn Anaheim sale 300,000.00

Interim rate refunds, flat and
metered service customers . 77,441.00 266,342.00

Contributions ordered refunded
by Decision No. 59828 ..eceeveneen - 39,946.77
Total 3IZ,89L. 8% 596,07%.67

%
Grand Total ...covvvenen voens 1,731,525.51
* Sum of all amounts listed
except $77,44L, a part of the
total of $2565,342 of total
company interim rate refunds.

Counsel for the Commission staff, in his comments on the
eserow instructions, suggests that: (a) the company should be
required to make provision for payment of 1960, 19561 and 1962
Federal income taxes; (b) no provision should be made for payment
of an assexrted claim of Farmers & Merchants Bank of Long Reach,
since details of the tramsaction are not in the record; (¢) the
exact amount of the Orange County Water District's claim for delin-

quent and current assessments should be ascertained and provision
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made for payment as of the date of actual transfer of the Anaheim
propexties to the city; (d) payment of $21,321.33 to four savings
and loan associatioms should not be'required'as.a condition of the
transfer authorization, since the record does mot reveal the details
of such purported obligations; (e) the sum oZ $100,000 proposed to
be set aside for payment of comstruction advance refunds on the
Anaheim system is inadequate in viéw of tke company's estimated
remaining liability, considering coatract expiratioms and present
worth termination, of $435,450.84 for such refund obligations;
(£) the proposal to set aside $60,000 for xefund, to Anahkeim cus-
tomers only, of the difference between temporarily authorized systenm-
wide rate incfeases—and rates Iin effect prioxr to the intexim
increase (Declsion No. 59828, supra).is inadecquate, since the recoxd
shows that the refunds amount to an estimated $266,242 system-wide
and $77,441 for customers in the Anaheim arca; (g) respondent should
be required, as a condition to Commission éuthori:y to sell to
fnaneim, to wake provision for the return of certain contributions
in 21d of conmstruction, as ordered by Decision No. 59828, totaling
$39,946.77 (Zxhibit 42). (Ome of the offemses charged in a pending
contempt proceeding against the utility comcerns respondent’s
fallure to return such contributions.}

Orange County Watexr District, in its statement filed
July 24, 1963 and directed to Exhibits 42 znd 42, urges that there
should be no further delays in authorizing completion of the acqui-
sition of the utility's Anaheim system by the city. Provision
should be made, the District assexrts, for creation of a trust fund,

or otherwise, for payment of disputed items, but the transfer,
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nevertheless, should be authorized cubject to payment of liqﬁidated
items, including amounts duec to the District for replenishment
assessments.

The District asserts that waile Exhibits 42 and 42 set
forth a total of $211,083 for delinquent and estimated current
replenishment assessments, that amount was based on six months'
penalty on zhe now~delinguent asscssment and upon an estimate of
$76,000 for the period of January 1, 1963 to June 30, 1865. The
Distrier further states that since it will be impossible to comclude
the transaction and allow the payment prior to the monta of August,
there will be an additional sum of $2,548.74 due as interest on the
delinquent payment. Furthermore, the District maintairs, payment
of the current replenishment assessment from January 1, 1962 to
June 30, 1963, thougn not of recoxd hexein but calculated zo be
$102,000, or an additional $26,000, should be provided for in the
Commission’s owder to the extent that respondent should be required
to ascertain and make provision for payment of the exact amount due
and unpaid to the District at the time of transfer of the Anaheim
sroperties.

We have considered the evidence in this proceeding and the
statements of counsel directed to certain oxhivits, as indicated
above. It is clear, and we £ind, that the acquisition of The
utility's Ananeinm system by the City of Analweim and its incorpora-
tion into the municipal system, on a metered basis, will provide an
integrated service to customers within and outside the city's
boundaries and, at the same time, promote water conservation

policics and practices shown to be benmeficial to that area.
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In our Intexrim decision setting aside submission and
oxdering further hearing, we stated that we would be "interested
primarily in cvidence of the cowpany's plans to discharge its
obligations relating to: (1) refund of excessive rates collected
pending court review of Decision No. 59828; (2) paymeants duc on
construction advances in accordance with the terms of the company's
extension contracts; and (3) refund of customers' deposits to
-establish eredit.” The proposed transfer admittedly will xeduce
company revenues, and we continue to be of the view, and f£ind, thaat
unless reasonable provision ic made for the three stated obligations,
the contemplated transfer would mot be in the public interest. It
appears, however, that the city has made appropriate axrangements
with respect to customers' deposits to establish credit in the por-
tion of the system to be tramsferred, so that no provision for

return of such deposits need be made herein.

In addition to the three items mentioned im our interim

decision, there axe two tax obligatioms which it is conceded are due

and must be paid. These are (1) the assessment for additional
federal income taxes for 1957, 1958, and 1959, in the total amount
of $278,702.9C, and (2) assessments owing to Orznge County Water
District (the so-~called pump tax) in the amount of $211,033. (The
latter amount may be greater by the time of actual transfer.)

The income tax clzim comstitutes a lien om the company's property.
The Districet may obtainm an injunction against pumping of water if
its assessments are not paid. We find that the ability of the
company to provide utility service would be jeopaidized if payment
of these two governmental obligations is not made. Certain other
claimed obligations have been urged upom us, such as estimates of
further federal tax liability that may become a lien in the

future. We are persuaded, however, that this transfer should not

be conditioned on provision for such future liability. Crdexly

~9=
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.

procedurce suggests that we limit our comsideration to the obliga~
tions specifically xecited in our interim ordex, plus those addi-
tional tax liabilitiecs which all partics_recognize.. Moxeover,
there might be no end to the futurc obligatioms that could be
included in this order, if we were to attempt €O guarantee payment
of every possible company debt, existing now or in the future. We
do not have jurisdiction, nor are we attewmpting, to reduce all com-
pany obligations to money judgments or to establish priorities for

their payment (Hempy v. Public Utilities Commissiom 56 Cal. 2d 214,

363 Pac.2d 475); rather our objective is to condition the transfer
on reasonable provision for discharge ¢of existing public utility
obligations, particularly those that might otherwise remain unsatis-
£ied -~ all to the end that the transier, comsidered as a whole,
will not be adverse to the public interest.

In weighing all aspects of the public interest, we have

considered the effect of the proposed transficr upon ratepayers of

the company who would henceforth be sexrved by the ¢ity but who do
not reside within the city. One such ratepayer contended at the
hearing that the city mizht, through excessive water charges,
attexmpt to force‘such ratepayers to agzree to annexation to the city.
We do not assert jurisdiction over rates chrarged by a city for
serxvice, cither within or without its boundaries; it is foxr the
local governing body to determine precise rates and whether the
system should be subsidized or profitable. We do note, however, that
all watexr users who would be affected by the proposed transfer are
presently required to be served by the company without disexrimina-
tion; the transfer would not be in the public interest if discrimi-
natory ticatment by the city were to result. It is for this reasonm
that the Commission has at times imposed, as a condition of its

approval, a provision that a city puxchasing a utility system shall

=~10-
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not unfairly discriminate against customexrs who live outside the
city and have no voice in city govermment. In this case, however,
the evidence is that other city funds, in addition to the charges
paid by water customers, are used to support Anahceim’s mumicipal
water system; customers linving outside the ¢ity may therefore
Zaixly be expected to pay for their water at higher rates. Morecover,
the city has adopted a resolution binding it to treat nomxesidents
on an equitable basis with respect to water rates. Under thc cir-
cumstances, no further requirement in this raspect is called for.

Still to be comsidexed are: (z) the specific amounts to
be set aside for each of the four obligations which will be covered
by the order herein, and (b) the method which should be employed to
accomplisi payment.

In connection with the specific amounts that should
reasonably be provided, we £ind:

1. The amount of delinquent federzl inmcome taxes for 1937,
1958 and 1959 ig $273,702.990. The proposed transfer should Dbe
authorized only on condition that arrangements be made £or payment
of tﬁis entize amount.

2. The amount of the assessments owing to Crange Coumty Watexr
District, including penalties and interest, was estimated o be
§21%,083 at the time of the last day of hearing, but the exact
zmount due should be calculated as of the date of the actual
transfer. Toe sum of $240,000 should be set aside to assure payment

of the amount owing to the Distwxict at the time of actual tramsier.
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3. The public interest requires that approval of the pro-
posed transfer be conditiomed onr the company's making provision for
refund to all ratepayers, throughout the company's system, of the
amounts collected under in:érim'rate autnority and ordered refunded
in Decision No. 59828. The sum of $266,342 should be set acide for
cﬁcﬁ puxpose. At the same time, the order herein should not inter-
fere with the company's right to pursue its contention {presently
being asserted in Application No. 39303 and Case No. 5841) that, as

a matter of law, no such refunds are due.

4. Reasonable provision should be made to guard against
nonpayment of refunds due or to become due on construction advances
relating to that portion of the system being transferred to the city,
but it is not nececcary to impound the full amount of such advances.
A Teasonable amount to be set aside at this time for the purpose of
suc refunds and as a conditiom to the approval of the proposed
transfer is $200,000. |

With respect to the method that should be omployed to
acecomplish payment of the forezoing sums, we £ind:

1. A reasonzble method for provision of such payment would
ve a deposit of cash (either from the proceeds of the transfer or
some othex souree) with Title Insurance & Trust Company, the present
escrow agent a2 shewn by this record. Such deposit should be sub-
jeet to cscrow inmsiructions which should imclude provisions fox
ascerteinaent and paymeat of the exact amounts due, owing,
delinquent, or unpaid in connection with undisputed or liquidated
items in the four classes of obligations indicated above, as of the
date of actuol transfer of the propextics, together with provision
fox payment, to the extent of the diposit, of any disputed items

when the emounts thereof, if any, are finally ascertained.

2. Dyke Water Company, prior to this decision becoming

effective and as a condition precedent thereto, should Zurnish the

~12=
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Commission with a fully conformed copy of such escrow instructioms,
together with the certificate or other acknowledgment, in writing,
of a responsible officexr of Title Insurance & Trust Company to the
effect that the required sums have been deposited and are being
held subject to such escrow instructions. Upon receipt of the copy
of such instructions and the certificate or acknowledgrent the
Commission, by appropriate supplemental order hereinm, will allow its
transfer authorization to become effective. Attached to this oxder
as Appendix A" hereof are proposed escrow imstructions which may be
used as 2 model for the purpose of satisfying the conditions of

this order. These instructions have been patterned after Exhibt 43,
with certain modifications.

The City of Anaheim in particular has vigorously contested
the jurisdiction of the Commission, but it‘is clear that the pro-
posed transfer would be delayed by a court test of the jurisdic-
tional issue and that advantages may acerue to all the partics if
the conditions of this order can be satisfied and the matter dis-
missed. Accordingly, nmothing in this decision should be construed
as requiring any party to concede jurisdictiom, nor siould satis-
faction of any of the conditions contained hercin be regarded as

waiving the jurisdictional contentioms that have been raised.

IT IS ORDZRED that:
1. Dyke Water Company, a corporation, after the effective
date of this order and subject to the conditions set forth in the
foregoing opinion conéerning the amounts of certain obligations and

the method of payment thereof, may sell and transfer to the City of

Anaheim, a municipal corporation, the properties of said utility
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described in Exhibit 29 in this proceeding consisting, generally,
of the properties of said utility used or useful im providing
public utility water service in and in the vicinity of the City of
Anaheim, Califormia.

2. This decision will be effective when (1) Dyke Water
Company shall have éomplied with all conditions set forth in the
preceding opinion, respecting: (a) provision of certain amounts for
the specified four classes of obligations; (b) the method of payment
thereof; (¢) the furnishing to this Commission of a copy of escrow
instructions to Title Insurance and Trust Company, togetber with
the cextificate or other written aclmowledgment of a responsible
official of Title Insurance amd Trust c:oﬁxpany that the required
sums have been deposited and are being held subject ﬁo such iastruc-
tions, and (2) the Commission, upon such showing, shall have issued
its supplemental order hexein fbd.ng'tb.e‘ effective date of this
decision. B

3. The temporary restraining order issued pursuant to
Decision No. 65265 herein is continued In effect until the effective

date of this decisionm.

4. The motions to d?ss are denied.

D dat/;,aw » California, this é‘é{
day of _,ZM,,;&“ _» 1963,
7 ' ~
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APPENDIX "'A"

SUPPLEMENT TO ESCROW INSTRUCTIONS

Escrow No. 345591-ET
Santa Ana, Califormia

Title Insurance and
Trust Company

Gentlemen:

You have heretofore been furnished with escrow instructions
and supplements and amendments thereto in the above-pumbered
esexow, wherein and whcfeby the sellex therecin, Dyke Water Company,
has given you certain instructions with respect to the disbursal for
said seller of the funds due the account of seller therein; and you
have also received knowledge or notice of a certain restraining
oxder issued by the Public Utilities Commission of the State of
Californis, being Decision No. 65266, wherein said seller and
others, imcluding yourselves, are named as being xestrained and
cnjoined from talking amy action in the consummation of the within
rumbered escrow.

Accoxrdingly, you are hexeby instructed that unless and
until the hexeinafter described comditions sxe met and the herein-
aftex described funds and instruments are deposited with you, you
cxe ©o take no further action in the closing of the within escrow,
But 3t such time as you shall have received the funds and Instru-
ments and the conditions hereinaZfter deseribed are met,you are ‘mmed:-

ately to proceed to close said eserow:

Condition 1. There shall be deposited with you sufficient

moneys in oxder that you may, prior to naking any other payments
contemplated by your escrow instructions, pay tac following:
(3) To Title Imsurance and Trusc Company as

trustee, for the uses and purposes hereinafter described,
purpo

being herein referred to as "Advances Trust!, the sum of
$200,00¢.00.
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(b} To Orange County Water District, pay the
demand of said District, imcluding penalties znd interest
to date of payment, in the approximate total amount of
$240,000.00 (this instruction for payment supersedes the
instruction for payment to said District hexetofore
given to you).

(e) To United States of America, corporation income
texes aggregating the approximate sum of $278,702.90
(this instruction for payment supersedes the imstruction
for payment to szid United States of America heretofore
given to you).

(é) To Title Insurance and Trust Company, as
trustee, for the uses and purposes hereinafter described
being herein referred to as ‘'Interim Rate Trust"”, the
sum of $266,342.00.

Condition 2. You shzll have provided sald Commission with

your written receipt acknowledging the deposit with you of the
noneys referred o in Condition 1 hereof.

Condition 3. There shall be deposited with you a certified

copy of an oxdexr of said Public Utilities Commission of the State
of Califormia dissolving or terminating the aforesaid restraining
order and approving this Supplement to eserow instructions.

The Advances Trust, to which reference has hexeinzgbove been
made, consists of the receipt by Title Insurance ané Trust Company
as trustee of the sum of $200,000.C0 from the deposit of moneys

referred to above for the purposc of paying certain advances made
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to seller by vaxious subdividers and other individuals, which you
axe to disburse subject to the instructions of said Commission from
time to time as to amounts, payees, and priorities.

The Interim Rate Trust, to which reference has hereinabove

been made, consists of the xecelpt by Title Insuxance and Trust

Company as trustee of the sum of $266,342.00 fxom the deposit of

woney referxed o above for the purpose of providing a fund to be

employed as to certain potential refunds to customers of seller,

to be disbursed as said Commission shall hereafter direct. v
You arc hexeby specifically and irrevocably instructed

that the foregoing supplement to escrow instructioms is mot to be in

any way modified, amended, cancelled, revoked or superseded, nor are

you to undextake to carry out any instructions which modify, amend,

cancel, revoke or supersede the foregoing supplement without in each

case reeeiving the prior written comsent of said Public Utilities

Commission of the State of California.

DYIE WATER COMPANY
By
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I dissent.

This procceding should be reopened immediately and a full
revelation of all pertinent facts adduced on the record. Late-
f£iled ctaff Exhibit 42 comments as follows: "The staff was not

afforded general access to the books and records of the Company

but was furniched specific records and data,...." Section 582 of

the Public Utilities Code states: “"Whenever required by the com-
mission, every public utility shall deliver to the commission,
copies of any or all maps, profiles, contracts, agreements, fran-
chises, reports, books, accounts, papers and records in its pos-
session or in any way relating to its property or affecting its
business, and also a complete inventory of all its property in
cuch form as the commission may direct.”

Notwithstanding an apparent agreement by the Dyke Water
Company (Transcript, Pages 171 et seg.) to furnish all their books
including supporting data, the staff has advised the Commission
this was not done. 7To exercise informed judgment, the Commicsion
cexrtainly nmust have complete knowledge of the financial condition
¢f the Company.

I recognize the importance of the transfer involved here~
in and the intercsts of the City of Anaheim, the Orange County
Water District, the Dyke Water Company, and the customers of the
company. This transfer chould be (and ¢can be with cooperation)
approved promptly and effecﬁually ~ protecting the rights of all

parties.
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The Commission is confronted with a partial dismemberment
of the Dyke Water Company, a public utility, by virtue of which two-

thirds of the system will continue in existence after the proposed

sale. As related in Exhibit 42, neither the staff nor the Comﬁis-

cion has been fully informed concerning the obligations, enCumﬁer-
anees, or financial operations of the Dyke Water Company. How,
then, can we set up & list of preferences determining which creditors
shall be paid, in what amount and under what circumstances? The
majority decision does that, in conditioning the transfer of the.so-
¢alled Anaheim portion of the Dyke Water Company, on the company
agreeing to pay approximately $1,000,000 of a stipulated sales price
of $1,891,245 to certain specified creditors. Yet, there are other
obligations of the company of which we have incomplete knowledge and
whiclh may encumber the rest of the system and be a burden on the
remaining customers.

Noxr do we know that this decision will be acceptable to
the partics. If unacceptable, it wiil unduly prolong these proceed=
ings and require the Commission to formulate another list of prefer-
ences to present to the parties. If acceptable, the assets of 2
public utility will be diminished with our comsent for purposes and
in a manner not completely revealed to the governmental agency
charged with the responsibility of its regulatien.

Therefore, I would reopen the proceeding forthwith: all of
the books, records, and supporting data of the Dyke Water Company
shiould be examined by the staff and bascd upon such examination, the
staff should present its £indings and recommendations at further

hearings.
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In the alternative, I would be agrecable to an immediate
transfer of the Dyke Water Company Ananeim property to the City of
Anaheim provided a method of escrow of the sale proceeds is devised

which would protect the present and remaining customers of the

utility until the recsult of the staff examination of the books is

submitted on the record.

desd

Peter E. Matcﬁéll Comm;ss;oner

3 \
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BENNETT, William M., Commissioner, dissenting opinion:

1 cannot agree wit? the majority ominion herein. To me
it represents an intrusion upon the right of a municipality to
acquire its own water distribution facilities. The majority opinion
is based upon the premise that in some way this Commission ié com-
netent and is cupowered by law to detexrmine money obligations of ¢the
Dyke Water Company, and thaerzafter to assert a priority as to their
payment.

The majiority opimion also assumes, without any vasis
therefor in this record, that the Dyke Water Company will not honor
its lawful obligations and that it is consummating this transaction
Sor the curiocus purposc of handicapping itself as to its remaining

nublic utility obligations. This is nothing but speculation. It

7aas not been develomed in this record and it is merely an assumplion

which I suspect nas been colored zad formed by the relationshipn

cetween this Commission and this pubiic utility. I£, in faet, taic

oz any pubLic utility emmloyed a sale and transfer for tne purpése
its ovlizations to the nuvlic taen, of course,

ction wouid be warrzanted. Dut the record snows RO such

In Bempy v. Dublic Utilities Commission 56 Cal. 24 214,

383 Rac. 24 476, the Commission, 2zain motivated by the public
interest, was nonetheless struck down when it attemnted to assume
the Zunctions which properly belong Lo a court.

As stated in ZHempy at page 217:
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"The Public Utilities Commission is nowhere expressly
glven the power to adjudicate the rights between a
public utility subject to its regulatory powers and
its genmeral creditors or those assertimg contract
rights against it. 3By the condition which the com-
mission attempted to impose upon 1ts approval of the
transfexr here, it sought to zive priority to certain
crasses of claims in the disbursement of the purchase
price to be paid over all other creditors of the
transferring corporations. It is settled that the
general jurisdiction to determine the respective
xights of creditors whexe, as here, aa assignment for
the benefit of creditors nas beenr made, reposes in
the superior court. (Farmers ct¢. Nat. Bamk v.
Peterson, 5 Cal. 2d GCL /35 P. 24 8567_7; Sanderson v.
MeIatosh, 55 Cal. 36 {2 7. 728).%

The majority zoes so far as to direct thet payment be
made for delinquent federal inmcome taxes for specified years,
ignoring the reality of the entire collection machkinery of the
federal govermment. This voluntaxy assistance is clearly most
helpful to the Intermal Revenue Service, particularly in view of the
statement of the utility's accountant that the 1izbilisy was based
upon & disputed depreciation allowance.

The majority directs that funds de »rovided for peyment to

the Orange County Water District, appareatly assuming this entity

is incapable of pursving its remedies in couvrits of compertent juris-
ciction.

And as to subdividers who are sioply creditors of the
utiiity, and whose claims arise oy virtue of contracts, the majority
attenmpts to assure payment to them waen all the while the doors of
the Supexior Court are open to them. In shoxt, che Commission is
giving to creditors remedies ard relief waich it is not our business
to do and it is imposing conditions Zor tne benmefit of creditors --
all of waich should e left to their initiative.

I would poirt out that the principie of protection of
creditors which apparently stems from some authority izhereat in
broad but undefined pharase ‘‘public interest” breaks down when it

~
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recalized that despite the stated liability to subdividers of
$435,450.84 we are only making provisioﬁ for the payment of
$200,000. Just why tais arbitrary sum is adopted and upon what
facts or expertise i1t is based, remains undisclosed. It does
appazently illustrate, however, almost unlimited autlority on the
part of the majority to compel this utility o set aside any sum
whica this Commission arbitrarily deems required by the pudlic
intexrest.

I an struck by the faet that the majority fails to extend

its protection to the Farmers and lMexchants Baak of Long Beach,

apparently excusing its failure to do so because of 3 lack of details

in the record. Let me point out that there is a startling lack of
detail in this record comcerning the creditors’ claims which the
majority has sought to protect. Exhibit 42, which purports to set
Zoxth the tax obligations, the subdividers' liability, and the
Orange County Water District assessments, Ls based not upon general
access to the books and records of the compaay dut upon other
furnishcd data. It seems to me that the ma’ority opimion is
cllzhting the Farmers and lMewcnents 3Sanik of Longz 3esch iz Zafling
to make provision fox whatever c¢laims Lt wzy have against thi
utliiity.

4s To the refunds whalch are cue ratepayers, let me state
that thls Commission 2as available to it the power to punish fZor
contempt any puslic wiility, as hexe, waich Zails to comply witha
its lawful orders. Imn all Che aistory of the proceedings involwving
the Dyke Water Company tiais Commission has failed to utilize its
full lawful powers to compel wefunds. It has falled to use ivs Zull
lawicl »owers to compel the production of all of the books and

teeozds of this utility.
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And now for the first time, when the City of Anaheim seeks
to acquire the Dyke Water Company, the Commission suddenly becomes
actively concexned about the refund obligation and utilizes its
nonpayment as a basis for blocking the sale. This strikes me as
arbitrary when viewed in light of the fact, as previously stated,
that nothing has been done up to now to compel these refunds which
were ordered in 1960.

With respect to the failure to make refunds and to the
defiance of this Commission's right to full access to the books and
records of this utility, our responsibility is c¢lear. It has not
been exexcised. I would point out as well that as to the refunds,
the ratepayers themselves individually have available to them courts
of appropriate jurisdiction for suchvrefunds as they individually
claim are due them.

Let me also point out that other transfers requested under
the authority of Section 851 of the Public Utilities Act are
generally and almost foutinely approved even thougih there are claims
against the sale proceeds. Whether the public utility transferxors
are a puvlic utility water corporatioz, a2 highway common carrier,
an electrical corporation, a telephome corporation, or any of those
public utilities enumerated in Section 216{a) 0£f the Public Utilities
Act == all of those sales and transfexrs have been attended by
creditors’ claims and we have mot therein given the bemefits of ouxr
protection to those creditors. The records of this Commission will
illustrate that such transfexrs have been nmade recently and in the

past =-- all without an intrusion on the part of this Commission

into the debtor-creditor xrelatiomship.
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In summary then, and in accord with my previous dissenting
opinion in this matter, I would permit the transfer as requested
and would leave to c¢reditors such remedies and the pursuit thereof
as the law gives them. I would enforce the xefund oblization of the
Dyke Water Company to ratepayers by initiating proceedings to nold
it in contempt for f£ailure so to do, absent s lawful defense. I
would hold it in contempt of this Commission for £ailure to produce
books and records, absent a lawful defense. As to the tax claims of
the United States of America, the claimed assessments of the Orange

County Water District, and the claims of subdividers for advances --

all of these claims and defenmses thereto belonz im the Superior

DY

Court.

WILLIANM 4. BENNETT, Commissioner




