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Decision llo.

DEFORE TiZ PUDLIC UTILITIES COMMISSICR OF TEE STATE OF CALIFORINYIA

In the Natter oI the Application

of &. J. MeSWEENZY, AgcntA rox
authority to amend Item 105 of

E. J. 1 %cuwcency, Agent, Local and
Joint :relﬁnt aﬁd LXpress Taci

Ne. 1, Cal. ?.U.C. o. 1, for
au;ho~ity to amend ta;iL; rulcs
governiag tender of split-delivery
snzbmcnts.

Apnlication No. 44752
iled Septomber &, 1962;
anended October 3, 1962.

R N e T T A Vo N M Ay

Califormia Trucking Assoclations,
Inec.,
Complainant,

Case No. 7454
Filed October 3, 1962

VS,

Pacific Southcoast Freizht Dureau,
Agent,

Defendant.
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In the latter of the Iavestigation
into the rates, rules, rcvulanlons,
charges, allowances ana practices

of all common carrzers, algnway
carriers and city carriers, relat-
ing to the traunsportation o“ any
and all commodxtm s between and
witiain all points and places in the
State of Califormia \anludmn but
not limited to, uransoo*uatlon Lox
wiich rates arc provided in Minimwa
2ate Tarifs lo. 2)

Case No., 5432
Qrdex °cttin§ Jearinq
dated July 24,

M N NN AN NSNS NN

Joln llacDonald Smith and Zuszene J. vcSweeney,
Lor Pacriic motor Truecking Company and
RPaciiic liotor Transporxt Company; .nthonz J.
Xonicki, for Pacific lotor Truckins ompany,
applicants in Application lo. 64752 an
respondents in Case ilo. 5432.

Marshall W. Vorkink, for defendant in Case lo. 7454.

freax V. Francis and W. Hammey Wilson, for
ael fondant in Case llo. 7454, respondenu rail-
road companies in Case lio. S~02 and inter-
ested parties in Application No. 44752,
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Axlo D. Poe, J. C. Kaspar and James CQuintrall,
tor (alifornia Trucking Association, prot-
estant in Apglication No. 44752, complainant
in Case No. 7454 and interested party in
Case No. 5432.

darry W. Leiser, for Western Transportation
Company, ¥espondent in Case No. 5432.

R, E., Dempster and Morton S. Colgrove, for
Trariic Managers Conference of California;
C. A. Bordelen, for Los Angeles Chamber of
Commexce; Morton S. Colgrove, Lor Potlateh
Forests, Inc.; ana L, XJichard Bloomer, for
California Retailers Association, interested
parties in Application No. 44752 and in
Case No. 5435.

Carl B. Blaubach, for the Commission staff.

These matters deal with the progressive tender of split
delivery shipments. 'Progressive tendex'’, as used herein, means
the tender of the components of a split delivery shipment by a
shipper to a carrier at various times over a specified period. By
Application No. 44752, E. J. McSweeney, tariff agent, seeks
authority on behalf of Pacific Motor Trucking Company and Pacific
Motor Transport Company to establish a rule which would permit
sald carriers to receive for tramsportation split delivery ship-
ments which are progressively tendered at their terminals. 1In
Casc No. 7454 Califormia Trucking Association assaills as
unlawful a similar rule published by Pacific Southcoast Freight

Bureau on behalZ of various common carriers by railroad. The
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Order Setting Hearing of July 24, 1952, in Case No. 5432 was
initiated by the Commission for the purpose of determining
whether the minimum rate provisions which are set forth in the
Commission's Minimum Rate Tariff No. 2 should be modified to
provide for the progressive tender of split delivery shipments.
At present they do not.

Public hearings on these several matters wexe held on a
consolidated recoxrd before Examiner Abermathy at Los Angeles on
October 15, 1962, and on January 7, 1963. The matters werc taken
undexr submission upon the receint of a late-filed exhibit on
January 21, 1963. An examiner's report has been issued. Excep-
tions thereto have been Ziled on behalf of Pacific Motor Trucking

Company and Pacific Motor Transport Company. A reply to the

exeeptions has been filed by California Trucking Adsacistion. The

matters are ready for declsion.

As may be noted from the examinex's report, a copy of
which is attached hereto as Appendix A, the examiner recommends
that Application No. 44752 be denied; that the progressive tender
rule which has been published by Pacific Southcoast Freight Burcau
on behalf of various rall carriers be limited in apnlication to
circumstances in which related lease arrangements involving por-

ions of the carriers' terminals axe published in the carriers'
tariffs, and that the Order Setting Hearing, dated July 24, 1962,
in Case No. 5432 be dismissed.




In their exceptions to the examiner's report, Pacific
Motor Trucking Company and Pacific Motor Transport Company attack
the examiner's conclusions that under the progressive tender rule
which is proposed in Application No. 44752 said carriers would
engage in freight comsolidation services that are contrary to
the provisions of the Commission's Minimum Rate Tariff No. 2.
The ¢xaminer's conclusions in this respect stem from the fact that
under the proposed rule the carriers would permit their terminals
to be used by shippers for the consolidation of shipments and
would make no charge for thc space used. Exceptors assert that
in furnishing free terminal space they would be providing the
shippers no more space than they now provide in the ordinary
course of receiving shipments for transportation. They further

assert that even though it should be concluded that they are

participating with the shippers in the consolidation of shipments

that fact of itself is not sufficient to bar the authorization of
the proposed rule, and that the rule should be authorized for the
operating economies that the carriers would realize thereunder.
In replying to these exceptions, the Califormia

Trucking Association supports denial of the application on the
grounds that the proposed rule is the same essentially as one
which was disapproved in an earlier proceeding involving these
same applicants (Decision No. 64013, dated July 24, 1962); that
under the rule the carriers would be participating in freight
consclidation services; that such consolidation services are

reason enough for condemmation of the rule; that the rule would
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unduly prefer shipper associations; that the rule is not designed
for use by the public; and that the rule is not justified by
assumed economies.

The evidence in this matter, the examiner's report, the
exceptions to the report and the reply to the exceptions have all
been considered. Regarding the progressive tender rule which is
sought in Application No. 44752, we find that said rule should not
be authorized., Notwithstanding the assertions of Pacific Motor
Trucking Company and of Pacific Motor Transport Company that the
establishment of the rule would not involve said carriers in
prohibited freight consolidation services, we camnot agree that
such would be the case. We find that the providing of free ter-
minal space for the consclidation of shipments is sufficient to
tring the carriers within the scope of the prohibitions.1 We find,
furthermore, that in providing free terminal space to various of
their shippers, the carriers would be granting preferential treat-
ment to said shippers, since in practical effect they would be
refunding or remitting a portion of their rates for transportation
services which they otherwise provide said shippers. The granting of

preferential treatment and the refunding or remission of rates are

L As heretofore indicated, Minimum Rate Tariff No. 2 prohibits the
consolidation of shipments by a carrier,

"Each shipment shall be rated separately. Shipments
shall not be consolidated or combined by a carrier."
(Item No. 60)

A similar prohibition is set forth in applicant carriers' owm
tarlff -- Tariff No. 255-G, Item No. 365, Pacific Southcoast
Freight Bureau, agent,
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specifically prohibited by Section 494 of the Public Utilities

cOde,z That the carriers would be able to achieve certain
operating economies under theix proposed rule does mot justify
the authorization of a rule that would provide for unlawful
operations,

The issue to be decided in Case No. 7454 is whethex
the progressive tender rule therein involved is unlawful because
it does not specify the terms undexr which the carriers lcase
space on their terminals to shippexs fSor consolidating the ship-
zents handled under the rule. This rule, it may be noted, differs
from that proposed in Application No. 44752 in that the operation
of the former is based in part upon the shippers' leasing of the
termival space used, whereas the necessary terminal space would be
provided by the carriers without charge in the latter instance. We
have previously concluded that in instances in which the operation
of a progressive tendexr rule is contingent upop a shipper's leasing
a portion of the carrier's terminal, the tariff xequirements of
Sections 486 and 487 of the Public Utilities Code are not met
unless the terms of the lease, as well as the progressive tender
xule, are published in the carriexr's tariff (Decision No. 64013

dated July 24, 1962). In conformity with these conclusions, we

< "No common carrier shall charge, demand, collect, or receive a
different compensation for the transportation of persoms or
property, or for amy service in connection therewith, than the
applicable rates, fares and charges specified in its schedules
filed and in effect at the time, nor shall any such carrier
refund or remit in any mamner oxr by any device any portiom of
the rates, fares, or charges so specified, except upon order
of the commission as provided in this part, nor extend to any
corporation or person any privilege or facility in the transg-
portation of passengers oxr property except such as are regularly
and uniformly extended to all corporations and persons,'

Section 494, Public Utilities Code

-6~
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find that the progressive tendexr rule which has been published by
Pacific Southcoast Freight Burcau in Freight Tariff No. 255-G,
Item No. 1100 series, Note A of Paragraph (£) of said Item, is
and will be unlawful to the extent that it does mot set forth the
texrms upon which portions of the carriers' terminals are leased
to shippers for the purposes of the rule. The operation of the
rule will be limited to omnly those instances in which the terms
of the leases are sct forth In the carriers' tariffs.

The Order Setting rHearing dated July 24, 1962, in Case
No. 5432,was initiated for the purpose of determining whether the
circumstances which have prompted the progressive temder rules
heretofore discussed impel the establishment of a progressive tender
rule in Minimum Rate Tariff No. 2. We find that they do not. The
phase of Case No. 5432 which was initiated by said Ordexr Setting
Hearing will be terminated.

ORDER

IT XIS ORDERED that:
1. Application No. 44752 be, and it hereby is, denied.

2. Pacific Southcoast Freight Bureau, defendant in
Case No. 7454, be, and it hereby is, oxdered to
amend the rule which is set forth in Note A,
Para%raph (£) of Item 1100 series of its Freight
Taxiff No. 255-G,

a. To include in said rule, or to make said rule
subject to othexr provisions of said tariff
which specify, the terms of the lease of that
portion of the carxier's freight warechouse
platform used by the shipper for the receipt
and handling of the shipments tendered to
the carriexr under said rule; and
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b. To limit the application of the rule to
instances in which the terms of the lease of
the carrier platform facilities involved have
§1rsgsgeen published in Freight Tariff

[« 18 "Go

3. The tariff amendments which are required by the above
Paragraph No., 2 of this Order may be made effective
not earlier than the tenth day after the effectmve
date of this oxder, on not less than ten days'
potice to the Commission and to the publie, and shall
be made effective not later than ninety days aftex
the effective date of this order,

The phase of Case No. 5432 which was initiated by
the Order Setting Heaxing dated July 24, 1962, be,
and it hereby is, terminated.

The Secretary of the Commission is directed to cause
personal sexrvice of this Opinion and Ordexr to be made
ggn the parties hereto and the effective date of

s order shall be twenty days after ‘the date hereof.

Dated at San Francisco , Califormia, this

/sZ  day of OCTOBER , 1863,
é.'

@/ i
%Axﬁ%
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Consisting of the
Proposed Report of Examiner C. S. Abernathy
on the

Matters Covered by the Above-Numbered Decision
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BEFORE THE PUBLLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application of
E. J. McSweeney, Agent, for author-
ity to amend Item 185 of E. J.
McSweeney, Agent, Local and Joint
Freight and Express Taxiff No. 1,
Cal. P.U.C. No. 1, for authority

to amend tariff rules governing
tender of split delivery shipments.

Application No. 44752

NN SN S

Filed September &4, 1962;
amended October 3, 1962,

California Trucking Associations, Inc.
Case No. 7454
Filed OQctober 3, 1962.

Vs. Complainant

Pacific Southcoast Freight Bureau,
Agent,

Defendant

In the Matter of the Investigation
into the rates, rules, regulations,
charges, allowances and practices

of all common carriers, highwa
carriers and city carriers, re{ating
to the transportation of any and all
commodities between and within all
points and places in the State of
Califormia (including, but not
limited to, transportation for
which rates are provided in Minimum
Rate Tariff No. 2).

Case No. 5432

Ordexr Setting Hearing
dated July 24, 1962.
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John MacDonald Smith and Eugene J. McSweeney,
for Pacitic Motor Trucking Company and
Pacific Motor Transport Company; Anthony J.
Konicki, for Pacific Motor Trucking Company,
applicants in Application No. 44752 and
respondents in Case No. 5432,

Marshall W, Vorkink, for defendant in Case
No. 7454,

Frank D. Francis and W. Harmey Wilson, for
defendant in Case No. » respondent rail-
road companies in Case No. 5432, and interested
parties in Application No. 44752,
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Arlo D. Poe, J. C. Kaspar and James Quintrall,
tor Califormia Trucking Associatioms, Inc.,
protestant in Application No. 44752, com-
plainant in Case No. 7454 and interested
party in Case No. 5432.

Harry W. Leiser, for Western Transportation
Company, respondent in Case No. 5432.

R. E. Dempster and Mortom S, Colgrove, for
Trarilc Manmagers Conlerence of Califormia,
interested party in Application No. 44752
and in Case No. 5432.

V. A. Bordelon,for Los Angeles Chamber of
Commerce, interested party in Application
No. 44752 and in Case No. 5432.

Morton S. Colgrove, for Potlatch Forests, Inc.,
aneresteg party in Application No. 44752
and in Case No. 5432,

L. Richard Bloomer, for California Retailers
Assocration, Interested party in Application
No. 44752 and in Case No. 5432.

Carl B. Blaubach, for the Transportation Division
of the Commission's staff.

PROPOSED REPQORT OF EXAMINER C. S$. ABERNATHY

These matters deal with the progressive tender of split
delivery shipments. ‘"Progressive tender", as used herein, means
the tender of the compoments of a split delivery shipment by a
shipper to a carrier at various times over a specified period.

By Application No. 44752, E. J. McSweeney, tariff agent, seeks
authority on behalf of Pacific Motor Trucking Company and Pacific
Motor Transport Company to establish a rule which would permit
said carriers to receive for transportation split delivery ship-
ments which are progressively tendered at their terminals. In

Case No. 7454 California Trucking Associations, Inc., assails as
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unlawful a similar rule published by Pacific Southcoast Freight
Bureau on behalf of various common carriers by railroad. The
Order Setting Hearing of July 24, 1962, in Case No. 5432 was
initiated by the Commission for the purpose of determining
whether the minimum rate provisions which are set forth in the
Commission's Minimum Rate Tariff No. 2 should be modified to
provide for the progressive tender of split delivery shipments.
At presect they do not.

Public hearings on these several matters were held on a
consolidated record before Examiner Abernathy at Los Angeles on
October 13, 1962, and on January 7, 1963. The matters were taken
under submission upon the receipt of a late-filed exhibit on
January 21, 1963. At the close of the hearings the Califormia
Trucking Associations petitioned for the issuance of an examiner's
report. In respomse to this request the Commission has directed
that such a2 report be issued.

The establishment of the progressive temnder rule which
E. J. McSweeney seeks in his Application No. 44752 assertedly
would enable Pacific Motor Trucking Company and Pacific Motor
Transport Company to achieve substantial efficiencies and economies
in the handling of the split delivery shipments of one of their
principal shippers. The evidence which was submitted in this
respect is to the effect that under the present tariff rules that
govern said carriers' operations the time of tender of the split
delivery shipments involved coincides with the carriers' peak
handling activity in connection with the receipt and dispatch of

other freight. Tne carriers anticipate that the establishment of




| A.ﬁ-’ﬂsz, C.74-;Q, C.5432 Proposcd Repoxt SW

a rule permitting the progressive tender of split delivery ship-
ments will tend to shift the tender of such shipments to the
off-peak freight handling periods, thereby permitting a reduction
in present labor xequirements during the pealk periods and a more
efficient usage of labor during the off-peak periods.

The progressive tender rule which Agent McSweeney seeks

to establish is as follows:

(4pplies only on shipments tendered to Pacific
Motor Trucking Company or Pacific Motor Trans-
port Company at carrier's terminal by shipper

or his agent, who shall not be an employece of
carrier, who must prepare the shipping instruc-
tions for each component, and must remain at
carrier's terminal from the time of tender of

the first component uatil the last component of
the shipment has been tendered to carrier. Car-
rier shall receive the tendered components only

at its conveunience until the written delivery
instructions covering the emtire split delivery
shipment are received). A carrier shall zccept
on written instructions from the shipper, com-
ponent parts of a split deliver{ shipment to be
progressively received and handled during any one
¢alendar day, prior to being furnished with mani-
fest or written delivery instructions covering

the entire split delivery shipment. In such event
shipments shall not be comsidered as tendered and
no rating or billing in connection therewith shall
be done Ly carrier until after the shipper has
signified to carrier that shipment is complete by
furnishing manifest or written delivery instruce
tions covering the emntire split delivery shipment,
Such document must be furmished to carrier before
the end of its regular business day and mo addi-
tions thercto may be made after its receipt by
carrier who will then issue master bill of lading
covering the complete split delivery shipment.
In event shipper does not submit manifest or written
delivery instructions before the end of the business
day, each component part shall be considered as a
segarate shipment and carrier shall issue bills of
lading accordingly.
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This rule is similar to one which Agent McSweeney sought
to have authorized in an earlier proceeding but which was disap-
proved (Decisionm No. 64013, dated July 24, 1962, in Application
No. 44205). Under the earlier rule, the progressive tender of
shipments would be permitted only with respect to split delivery
shipments received and handled over a portion of the carrier's
terminal leased by a shipper. In passing upon this rule the
Coumission pointed out in its decision that the carriers were not
proposing to publish the terms upon which they would lease por-
tions of their texrminals; that in effect they were undertaking to
subject their public utility services to private agreements, and
that such a course was closed to them by law, inasmuch as
Sections 486 and 487 of the Public Utilities Code require the pub-
lication of all rates, fares, classifications and rules that enter
into the determination of a carrier's charges.

Under the rule which Agent McSweeney now proposes, there
iz no requirement that the shipper lease a portion of carrier's
terminal. Hence, the tariff publishing requirement with respect
to the leasing provisions 1s avoided., The carriers now propose
to provide without charge to the shipper such terminal space as
is necessary for the holding and handling of compoments of pro-
gressively tendered split delivery shipments until said componénts
are accepted by the carriers for transportation. The only
requisite in this comnectiom is that the shipper must maintain an
employee or agent at the carrier's terminal (a) to receive the

freight to be transported as it is brought to the terminal for
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shipment, (b) to consolidate the various lots of freight into
split delivery shipments, (¢) to prepare necessary shipping
documents, (d) and to act as custodian of the freight until it
is accepted by the carrier.

Although the rule which Agent McSweeney now seeks to
have authorized is not subject to the tariff publication infir-
nities of the rule which he previously proposed in Application
No. 44205, it should not be zuthorized fdr reasons stemming from
the freight consolidation services that would be performed at the
carrier's terminal involved. Ostensibly, these services would be
performed by the shipper's employee or agent stationed at said
terminal. However, it is evident that applicant carriers,

Pacific Motor Trucking Company and Paciflic Motor Transport Company,
would also be parties to the freight consolidation services, since
they propose to provide without charge the terminal space that
would be used by the shipper's employec or agent in the perform-
ance of said services. Minimum Rate Tariff No. 2, Item No. 60,
specifically prohibits the consolidation oxr combining of shipments
by a carrier. The participation of Pacific Motor Trucking Company
and Pacific Motor Transport Company in the consolidation services
that would be provided by the shipper's employee or agent under
the proposed rule is such as to bring said services under the
prohibitions of Item No. 60. Application No. 44752 should be
denied.

The circumstances which gave rise to the complaint of

California Trucking Associations, Inc., against Paclfic Southcoast
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Freight Bureau in Case No. 7454 are as follows: By Petition

No. 137 filed February &4, 1959, in Case No. 5432, Pacific South-
coast Freight Bureau sought authority on behalf of the Southern
Pacific Company and other common carriers by railroad to estab-
lish a tariff rule providing for the progressive receipt of

split delivery shipments over a leased portion of the freight
warchouse platform of the carrier involved. The sought authority
wag granted by Decision No. 58730 dated July 7, 1959. Similar
authority was sought by Agent McSweeney in Application No. 44205,
but was denied by Decision No. 64013, dated July 24, 1962. As
indicated hereinbefore, Decision No. 54013 turned om the fact that
the carriers did not propose to file as part of their tariff the
terms under which they would lease space on their freight house
platforms for shippers' usc in conmnection with the progressive
receipt of shipments. In its complaint in Case No. 7454 the
California Trucking Associations, Inc., assails the progressive
tender rule published by Pacific Southcoast Freight Bureau as
being unlawful for the reason that the rule does not set forth
the carrier's terms for the leasing of the portions of their
terminals used for progressive tender purposes.1

Responding to the complaint, the Pacific Southcoast

Freight Bureau stated that at the present time the progressive

tender rule is being applied only at a terminal of the Southerm

1 The question of whether the terms of the leases should be
published as a tariff item did not arise at the hearing om
the petition of Pacific Southcoast Freight Bureau.
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Paclfic Company at Los sngeles. It offered to file as part of
the applicable tariff provisions the terms of the lease at this
terminal.?

In view of the holdings reached in Decision No. 64013,
it must be concluded that the progressive tender rule which was
filed by Pacific Southcoast Freight Bureau on behalf of various
common carriers by railroad does mnot meet the tariff requirements
of Sections 486 and 487 of the Public Utilities Code and is un-
lawful to the extemt that (a) it does not set forth, or (b) it is
not subject to a rule that sets forth, the terms which goverm the
carriers' leasing of their terminal properties for the receipt of
progressively tendered split delivery shipments under said pro-
gressive tender rule. In those instances in which the carriers
have leased portions of their rerminals for the purposes of
operating under said rule, the carriers should forthwith amend
their tariffs to show the terms of the leases involved. The
operation of the progressive tender rule should be limited to
only those instances in which the terms of the leases entered
into for the purposes of the rule are set forth in the carriers'
tariffs.

With respect to Case No. 5432 (Order Setting Hearing
dated July 24, 1962) evidence was submitted on behalf of the
rail carriers and the shipper that have been operating under the
progressive tender rule authorized by Decision No. 58730. In
general, the carriers and the shipper undertook to show that they

have realized efficiencies and economies from the progressive

2
“ The iease was subsequently received for the record as exhibit
No. 4.
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tender of split delivery shipments. No one, however, advocated
that any change be made in Minimum Rate Tariff No. 2 to incor-
porate therein a progressive tender rule for general application
by highway carriers throughout the state., In the absence of
specific recommendations in this regard, supported by substantial
evidence to show the need for a progressive temder rule in Minimum

Rate Tariff No. 2, such a rule should not be included in the
tariff.

Recommended Findings

Upon the basis of the evidence and argument reccived in
this matter, the examiner recommends that the Commission find as

follows:

In Application No. 44752

2. That under the progressive tender rule propcsed
in this gpplication the carriers would engage
in the consolidation of shipments contrary to
the prohibitions contained in Item No. 60 series
of Minimum Rate Tariff No. 2;
The showing in this matter does not justify the
authorization of such a departure from said pro-

hibitions against the comsolidation of shipments
by carriers;

In Case No. 7454

The progressive tender rule published by Pacific
Southcoast Freight Bureau, Agent, in its Freight
Tariff No. 255-G pursuant to authority granted
by Decision No. 58730 -= gaid rule being set
forth in Note A, Paragraph (£f) of Item No. 1100
series of said tariff -- is unlawful to the
extent that (a) it does not set forth, or (b) it
is not subject to a rule that sets forth, the
terms which govern the carriers' leasing of their
terminal properties for the recelpt of progres-

sively tendered split delivery shipments under
sald rule;
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In Case No. 5432, Order Setting Hearingz of July 24, 1962

No present and sufficient need has been shown
for the amendment of Minimum Rate Tariff No. 2
to include a rule providing for the progres-
sive tender of split delivery shipments.

Recommended Order

It is recommended that the Commission order that:

The authority sought by E. J. McSweeney, Agent,
in Application No. 44752 be denied.

Those carriers on whose behalf Pacific Southcoast
Freight Bureau, Agent, has published the progres-
sive tender ruie which is set forth in Note 4,
Paragraph (£f) of Item 1100 series of Pacific
Southcoast Freight Bureau Freight Tariff No. 255~G
be required:

a. To amend sald rule to set forth therein,
or to make it subject to other provisions
of said tariff which specify, the terms
that govern the carriers' leasing of their
terminal properties for the receipt of
progressively tendered split delivery ship-
ments wnder said progressive temder rule.

To limit the application of the rule to
only those instances in which the terms
of the leases which are entered into for
the purposes of the rule are set forth in
the carriers' tariff or tariffs.

3. The phase of Case No. 5432 which was initiated by
the Order Setting Hearing dated July 24, 1962, be
terminated,

C 8 Clbornoit

C. S. Abernathy
Examiner ij’

Los Angeles, California
April 3, 1963




