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6624.8 Decision No. ______ _ 

BEFORE TEE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

CALIFORNIA MOTOR TRANSPORT CO." CONSTRUCTORS 
TRANSPORT COMPANY" DELTA LINES 1 INC." DI SALVO 
TRUCKING COMPANYJ FORTIER TRANSPORTATION 
COMPANY" MERCHANTS EXPRESS OF CALIFORNIA" 
SOUTRERN CALIFORNIA FREIGHT LINES" PACIFIC 
MOTOR TRUCKING COMPANY" SHIPPERS EXPRESS" 
STERLING TRANSIT CO. ~ INC. J VPJ.:LF:i E~RESS 
CO. AND VPlS':E:"i. MOTOR LINES J INC." AND WILLIG 
FREIGHT LINES" 

Complainants" 

vs. 

HARRISON FREDER!CK" Trustee in Ba.nkruptcy" 
REILLEY TRUCK LINE" a. corporat1on l and 
AMERICAN TRANSFER CO. J a corporation~ 

Derendants. 

PRELIMINARY ORDER 

Case No. 7663 

Complainants seek revocation of certain highway common 

car~1er operating rights. Responsive to preliminary mailing 

of the complaint under procedural Rule 12" defendants submitted 

a statement of asserted defects and requested dismissal. Before 

conSidering the complaint and the asserted defects it is necessary 

to refer to a proceeding wherein the Comm1ssion authorized the 

transfer of such rights. 

On May 7" 1963 Reilley Truck Line l by Harrison Frederick" 

Trustee in Bankruptcy" sought authority to transfer the rights to 

American Transfer Company. (App. No. 45407.) AuthOrization was 

granted July 21 1963. (Decision No. 65633.) The ex parte decision 

-1-



· . 

stated tlLat a group of carr1ers (compla1nants in the present 

case) indicated by letter a w1sh to protest the proposed transfer 

upon the ground that the area 1s more than adequately served l and 

author1ty to transfer Re111ey's suspended operating rights would 

result in a cond1tion of over capac1tYI injur10us to protestants 

and the public. The dec1s1on c1ted Stovall, 59 Cal. F.U.C. 3731 

to the effect that in a transfer proceeding the Commiss1on is 

pr1marily concerned with whether the transfer lIwould be adverse 

to the pub11c 1nterest", and that the 1ssue of' pub11c convenience 

and necess1ty Tlwould const1tute a collateral attack fl upon pr10r 

dec1sions. 

Pet1t1on for reconsiderat1onl rehear1ng1 and 1ntervent1onl 

f1led by the present compla1nants l was denied. (Dec1s1on 

No. 659351 September 31 1963.) 

The pompla1nt herein, f1led during the pendency of the above 

pet1t1on l alleges1n substance that defendant Re1lley was adjudi

cated a bankrupt on September 18, 1962 and defendant Freder1ck 

appo1nted trustee in bankruptcy. On that date defendants, without 

Commission authorization, d1scont1nued all trucking operations. 

This cessation 1s a breach of ut1lity obligation under the 

certificated author1ty and filed tar1ffs. The sale by defendants 

for a price far 1n excees of the book value of the operating 

r1ghts is in violat1on of the purpo~e and spirit of Pub. Ut. Code 

section 820, proh1biting cap1talization of operating authority 

1n excess of the amount paid to the State for the grant thereof. 

Since Re1lley discontinued operat1ons in September of 19621 

business formerly handled by Reilley has been handled by other 

carriers, including complainants. Serv1ce available to the 
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shipping public is tully adequate for the needs and convenience 

of the shipping public. In Ja:nuary of: 1962 defendant American 

was denied a certificate between many o~ the pOints and over many 

of the routes included in the Reilley certificate, because public 

demand for Amer1can's service therein was so sporadic it could be 

performed under Amer1can r s permitted authority. (Decision 

No. 63024.) Complainants w1l1 'be injured by " revival" of the 

Reilley certificate in the hands of American, and may lose 

business. Complainants seek revocat1on of the Re1lley certificate, 

whether in the hands of Re11ley or of American. 

Following prel1m1na.ry ma1ling of the complaint under 

procedural Rule 12, defendants submitted a statement of asserted 

defects. The statement does not cla1m that the complaint fails 

to state a cause of action, but urges that filing of the complaint 

is equivalent to an abuse of process l and disregards decisions 

determining the issues attempted to 'be raised. Defendants assert 

that to consider the complaint would establish a policy making 

it possible to cause every transfer matter to become a subject of 

a formal complaint and hearing, and that such procedure should 

not be countenanced. 

The present compla~nt ~n part alleges unauthor~zed d~3con

tinuance of all trucking operations 1n September of 1962; and 

seeks revocation of the Reilley certificate for this reason. 

The transfer decis10n does not mention that queot1on. It states 

that hearing therein was denied because 1n a transfer proceeding 

the issue of pub11C conven1ence and necessity would constitute a 

collateral attack upon prior decisions. 
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In any eventl to bar complainants from beil1g heard 1n the 

transfer proceed1ng1 upon the basis that so to do would be a 

collateral attack on earlier decisional and then to refuse to 

consider a complaint upon the ground that 1t would be a collateral 

attack upon the decision in the transfer proceed1ngl would be to 

foreclose compla1nan~rrom ever raiSing the issue of unauthorized 

service discontinuance or possible revocation of certificate tor 

that reason 1n any proceed1ng. Complainants are entitled to be 

heard on such issues. 

IT IS ORDERED as follows: 

1. The Secretary of the Commiss1on is directed to cause to 

be served upon derendants copies of th1s orderl together With 

copies or the compla1nt herein. 

2. Defendants are directed to answer the complaint within 

ten days after service thereof, but only as to two 1ssues, 

(a) Whether or not there has been an unaut~or1zed dis

cont1nuance of pub11c utility operation, and 

(b) Whether or not, for such reason, the Reilley 

certificate, authorized to be transferred to defendant American 

Transfer Co. by DeCision No. 65633 1n Application No. 45407, 

should be revoked. 

3. In all other respects Case No. 7663 is hereby dismissed. 

Dated at ___ S&n_ ... Fra ___ ne_~;;..;.;.o _______ -.;, California, this 

'"zi .\. day of' --_--.;;;...;,,;;..:&1.11. ___ ..,....._--" 

.--
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