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Decision No.

BEFORE THEE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

CALIFORNIA MOTOR TRANSPORT CO., CONSTRUCTORS
TRANSPORT COMPANY, DELTA LINES, INC., DI SALVO
TRUCKING COMPANY, FORTIER TRANSPORTATION
COMPANY, MERCHANTS EXPRESS OF CALIFORNIA,
SOUTHERN CALIFORNIA FREIGHT LINES, PACIFIC
MOTOR TRUCKING COMPANY, SHIPPERS EXPRESS,
STERLING TRANSIT CO,, INC,, VALLEY EXPRESS

CO. AND VALLEY MOTCR LINES, INC., AND WILLIG
FREIGHT LINES,

Complalnants,

vs. Case No. 7663
HARRISON FREDERICK, Trustee in Bankruptey,

REILLEY TRUCK LINE, a corporation, and
AMERICAN TRANSFER CO., & corporation,

Defendants.

PRELIMINARY ORDER

Complainants seek revocation of certain highway common
carrier operating rights. Responsive to preliminary maliing
of the complaint under procedural Rule 12, defendants submitted
a statement of asserted defects and requested dismissal. =Refore
considering the complaint and the asserted defects 1t 1s necessary
to refer Yo a proceeding wherein the Commissiorn authorized the
transfer of such rights.

On May 7, 1963 Reilley Truck Line, by Harrison Frederick,
Trustee in Bankruptey, sought authority to transfer the rights to
American Transfer Company. (App. No. 45407.) Authorization was
granted July 2, 1963. (Decision No. 65633.) The ex parte declsion




stated that a group of carriers (complainants in the present
case) indicated by letter a wish to protest the proposed transfer
upon the ground that the area i1s more than adequately served, and
authority to transfer Rellley's suspended operating rights would
result in a condition of over capaclty, injurious to protestants
and the public. The declslon cited Stovall, 59 Cal. P.U.C. 373,
to the effect that in a transfer proceeding the Commission is
primaxrily concerned with whether the transfer "would be adverse
o the public Interest”, and that the issue of publie convenience
and necessity "would constitute a collateral attack" upon prior
declsions.

Petitlon for reconsideration, rehearing, and intervention,
£iled by the present complainants, was denled., (Decision
No. 65935, September 3, 1963.)

The complaint herein, flled during the pendency of the above
petition, alleges in substance that defendant Rellley was adjudi-~
cated a bankrupt on September 18, 1962 and defendant Frederick

appointed trustee in bankruptey. On that date defendants, without
Commission authorizatlion, discontinued all trucking operations.
Thls cessation is a breach of utlility obligation wnder the |
certificated authority and filed tariffs. The sale by defendants
for a price far Iin excecs of the book value of the operating
rights 1s in vioclatilion of the purpose and spirlt of Pub. Ut. Code
section 820, prohibviting capitalization of operating authority

in excess of the amount pald to the State for the grant thereof.
Since Rellley discontinued opera;ions in September of 1962,
business formerly handled by Reilley has been handled by other

carriers, Including complalinants. Service available to the
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shipbing public 1s fully adequate for the needs and convenience

of the shipping public. In January of 1962 defendant American

was denled a certificate between many of the points and over many
of the routes included in the Rellley certificate, hecause public
deménd for American's service thereln was so sporadic it could be
performed under American's permitted authority. (Decision

No. 63024.) Complainants will be injJured by "revival" of the
Rellley certificate In the hands of American, and may lose
business. Complainants seek revocatlion of the Rellley certificate,
whether in the hands of Reilley or of Amexrican.

Following preliminary mailing of the complalnt under
procedural Rule 12, defendants submitted a statement of asserted
defects. The statement does not clalm that the complaint falls
o state a cause of action, but urges that filing of the complaint
is equivalent to an abuse of process, and dlsregards decisions
determining the issues attempted to be ralsed. Defendants assert
that ¢o consider the complaint would establish a policy making |
1t possible to cause every transfer matter to become a subject of
a formal complaint and hearing, and that such procedure shouvld

not be countenanced.

The present complalint in part alleges unauvthorized dlacon-
tinvance of all trucking operations in September of 1962, and
seeks revocation of the Reilley certificate for this reason.

The transfer decision does not mentlon that question. It states
that hearing therein was denled because in a transfer proceeding
the issue of public ¢convenlience and necessity would constitute a

¢ollateral attack upon prior decislons.
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In any event, to bar complainants from being heard in the
transfer proceeding, upon the basis that so to do would be a
collateral attack on earlier decisions, and then to refuse to
conslder a complaint upon the ground that 1t would be a collateral
attack upon the decision in the transfer Proceeding, would be.to
foreclose complainants from ever raising the iésue of unauthorized
service discontinuvance or possible revocation of certificate for
that reason in any proceeding. Complaingnts are entitled to Se
heard on such issues. '

IT IS ORDERED as follows: |

1. The Secretary of the Commission is directed to cause to
Ye served upon defendants cépies of this order, together with
coples of the complaint herein.

2. Defendants are directed to answer the complaint within
ten days after sexrvice thereof, but only as to two lssues,

(a) Whether or not there has been an unauthorized dis-
continuance of public utility operation, and

(b) Whether or not, for such reason, the Rellley
certificate, authorized to be transferred to defendant American
Transfer Co. by Decision No. 65633 in Application No. 45407,
should be revoked.

3. In all other respects Case No. 7663 is hereby dismissed.

Dated at San Franecisco , California, this

_'\-Z/l{ day of NOVEMBER , 1963.
: /,4§é@gg;4zéétrfszZazzééﬁ’

Commissiéﬁers




