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Decision No.

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Invcstlgatxon on the Commission's
cwn morlgn into the o%crntions,
rates and practices of WESTERN
FOAM SALES, INC., dba D & F Case No. 7761
TRUCKING, and VIT A-PEAT, INC., a
California corporation.

4

James F. Thacher, for Western Foam Sales,
Inc., and F. g, Koser, for Vita-Peat
Trucking, respondente.

Donald B. Day, for the Commission staff.

OPINTION

By its order dated Cctober 29, 1963, the Commission issued
its oxder instituting an investigation into the operatiomns, rates
and practices of Western Foam Sales, Inc. (hereinafter referred to
as Western Sales), doilng business as D & F Trucking and Vita-Peat,
Inc., 2 California corporation.

A public hearing was held before Examiner Daly on
Decembexr 17, 1963, at San Francisco.

Respondent Western Sales presently conducts oporations
pursuant to a highway contract carxrier permit and a city carrier
permit. Vita-Peat, Inc., conducts operations pursuént to a contract
carrier permit. Western Sales has an office at 464 Vietory Avenue,
South San Francisco, and Vita-Peat, Inc., maintains its terminal at
Bethel Island. Both xespondents were sexved with copiles of the
applicable minimum rates and distance tables.

The order instituting the investigation was issued because
it zppeared that Western Sales through D & F Trucking may have

arranged for the transportation of its own property by engaging
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Vita-Peat, Inc., as a subhauler, thereby receiving transportation
at rates less than the minimum provided in Minimum Rate Tariff No. 2.

The record indicates that Western Sales is 2ffiliated with
Kransco Menufacturing Company (hercinafter referred to as Kransco),
which Is engaged in manufacturing a line of recreational merchandise,
and Western Foam Products, Inc. (hereimafter referred to as Western
Procduets), a company engaged in the distriburion of styrofoam
products from the Dow Chemical plant in Torrance, Califormia, to
points in northern Czlifornia. All thrce corporations are located
at the same South San Francisco address and have the same corporate
officers. When Western Sales applied for its permits it failed to
list its affiliation with Western Products. When the permits were
issued, they contained the usual subhaul restriction prohibiting
D & F Trucking from tramsporting the property of Westexrm Sales and
Rransco without paying the subhauler the full minimum rate.

On February 21, 1963, a representative of the Commission’s
Ficld Division visited Western Sales' place of business and checked
its recozds for the peried from July 1, 1962 through January 30,
1963, inclusive. During said period respondent Western Sales
transported 142 shipments, 57 of which were traasported by Vita-Peat,
Inc., as a subhauler. According to the staff representative, the
records maintained by Western Sales were not complete. He testified
that the only records on the subhaul shipments were maintzined by
Vita-Peat, Inc, The underlying documents relating to 17 subhaul
shipments were submitted to the License and Compliance Branch of the
Commission's Tramsportation Division. The siipping charges om all
17 shipments were paid by Western Products. Based upon the data
taken from sald shipping documents a rate study was prepared and

introduced in evidence as Exhibit 5. The amount paid to Vita-Peat,
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Inc., for its services on said shipmwents was $427.76 less than the
appliceble minimum rates,

A rcpresentative of Westorn Sales testified that he filed
the application for the permits and had ilnadvertently failed to
list Western Produets as an affiliate corporation. He further
testified that prior to May 1962, Western Products had used the
scrvices of a common carrier on the shipments moving from Torrance;

because of the light and bulky nature of styrofoam, it was difficult

to get traneportation sazyids! fram May 1962 Co January 1963 Western
Sales used the services of Vita-Peat, Inc., as a subhauler on ship-
ments for Western Products; ot the present time Westorn Products is
again using the services of a common carrier; and Western Sales is
not now operating pursuant to its permitted authority and has no
intention of doing so im the future.

After consideration, the Commission finds:

1. Respondents were served with appropriate tariffs and
cistance tables.

2. Western Sales and Western Products have the same corporcte
officers, share the same office space, utilize the same employees
and for all practical purposcs Western Products is the alter ego of
Western Sales.

3. Transportation pexformed for Westerm Products is tarntamount
to transportation performed for Western Sales.

4. Western Sales failed to list Western Products as an
affiliate corporation when making application for its permits.

5. When Western Sales, doing business as D & F Trucking and
cperating pursuant to permits issued by this Commission, engaged
the services of Vita-Peat, Inc., as a subhauler to transport ship-
ments of Western Products it, in effect, negotiated the transporta-

tion of its own products.
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6. On the transportation of shipments for Western Products

Vita-Peat, Inc., was, in reality, a prime carrier and not a subhauler.
Vita-Peat, Inc., should have been paid the full minimum rate,

7. Western Sales paid Vita-Peat, Inc., less than the lawfully
prescribed minmimum rate in the instances as set forth in Exhibit 5.

8. Western Sales failed to maintain proper records.

Based upon the foregoing findings of fact, the Commission
concludes that Western Sales, doing business as D & F Trucking,
violated Sections Nos. 3664, 3668 and 3737 of the Public Utilities
Code.

IT IS ORDERED that:

1. Oun the effective date of this decision the Secretary of
this Commission is directed to cause to be amended Contract Carrier
Permit No, 41-2065 and City Carrier Permit No. 41-2066 issued to
Western Foam Sales, Inc., doing busimess as D & F Trucking, by pro-
hibiting said respomndent, whenever it engages other carriers in
conncetion with the tramsportation of property for Western Foam
Products, Inec,, or of the customers aud suppliers of Western Foam
Products, Inc,, from paylng such carriers less than the applicable
minimun rates established by the Commission.

2., Vita-Peat, Inc., shall review its records relating to all
traospoxrtation wherein it was engaged by Western Foam Sales, Inc.,
doing business as D & F Trucking, to tramsport property on behalf
of Western Foam Products, Inc,, between May 1, 1962 and the effec-

tive date of this order for the purpose of ascertaining the lawful

minimum rates for such transportation, and shall take such action,

including legal action as may be necessary to collect the difference
between the lawful minimum rates and the amounts it received for
such tramsportation.

3. Within ninety days after the effective date hereof Vita-
Peat, Inc., shall file with this Commission a report setting forth

==
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the lawful minimum rates for the transportation and the amount
recelved from Western Foam Sales, Inc., doing business as D & F
Trucking, as indicated by the examination required by paragraph 2
hereof.,

4. 1In the event charges to be collected as provided by
paragraph 2 of this order, or any part thereof, remain uncollected
one hundred twenty days after the effective date of this order Vita-
Peat Sales, Inc., shall institute legal proceedings to effect col~-
lection and shall submit to the Commission on the f£inal Monday of
each month & report of the undercharges remaining to be collected
and specifying the action taken to collect such charges and the
result thereof, until such charges have been collected in full or
until further order of this Commission.

5. Western Foam Sales, Inc., shall pay a fine of $3,000 to
this Commission on or before the twentieth day after the effective
date of this order.

The Secretary of the Commission is directed to cause per-
sonal service of this order to be made upon the respondents. The
effective date of this order, as to any of the above respondents,

shall be twenty days after the completion of such service upon such

respondents,
Dated at _Los Angeles » California, this }/&f/day
of MARCH - y 1964.
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Decessarily absent, aid not participate
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43 3o disposition o2 this proceeding




