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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation on the Commission's )
own motion to determine procedure ;
and rules for the administyxation Case No. 7777
of Public Utilities Code Sectioms )
5500 through 5511, Commercial Air ;
Carriers, including the amount of :

)

bond required thercby.

Thomas H. Daly, for United Air Lines, Inc.;
Charles L. Frankel, for Commodoxe Helicopters;
Leslie Armold, foxr Les Arnold Entcrprises, Inc.;
Robert R. Short, for Oakland Interxrmatiomal Airxport;
Hampton L. Kirchmaier, for Central Aviation Acadenmy;
D. P. Renda, Johm W. Simpson and Gordom Pearce, by
Gordon Pearse, for Westernm Air Lines, Inc.; D. W.
Mexcer, for Lockheed Alr Terminal; Samuel Miro,
for Miro-Fontana Airport; Robert A. Eaton, for
Trans-California Airlines, Inc.; ida H. Hermannm,
for California Airmotive Corporation of Delaware;
and Harry Raap, for Pacific Southwest Airlines,
respondents.

E. F. Koosmann, for The Koosmann Co.; Richaxd T.
Powers, for Associated Aviation Underwriters;
and Eugene A. Read, for Californis Manufacturers
Association, intexested parties.

Elinore Charles and Douglas Quinlan, for the
Commission staff.

QPINION

This investigation was imstituted on November 12, 1963
prrsuant to Publis Utilities Code Section 5505 (Added Stats. 1963,
Ch. 1282) which directs the Commission after hearing to set the
avount of liability insurance reasonably required of every ‘'‘commercial
air operator' to provide adequate compensation for damage incurred

through an accident involving said commercial air operstors.




Pubiic hearings were held before Examiner Gravelle on
Februaxy 10 and 11 in San Francisco and February 17 and 18 in Los
Angeles. The matter was submitted onm the latter date subject to the
filing of concurrent briefs ten days after receipt of tramseripts by
the parties, and subject to a motion joined im by various partics for
a continuance and direction to the staff to preparve a proposed Gemeral
Ouder. Said wotion will be considered subsequently herein. No briefs
have been timely £iled by any party; this matter stands submitted.

Notice of hearing and a copy of the Order Inmstituting
lnovestigation were mailed to over 550 potential respondents and 433
intercsted parties (imsurers). Appearances were entered by 11
respondents and 3 interested parties.

The staff of the Commission presented onc witness and
offered four exhibits which were rcceived in evidence. It was the
tecommendation of the staff witmess that limits of liability for
personal injury ox death should commence at $50,000 per person and
for property damage at $100,000 each accident. His suggestion as set
forth in Exhibits Nos. 1 and 1A established a breaking point based on
the seating capacity of the aireraft covered by the insurance.

Adreraft with scating capacities of 20 or less would require $1.00,000

of property damage liability insurance; $50,000 bodily injury or death

licvility iInsurance for third parties mot aboard the aircraft with
$200,000 for each accident; and $50,000 bodily injury or desth
liability insuxance £or persoms aboard the aircraft, the extent of
this latter coverage bascd upon the number of seats in the aircreft.
irerxaft with seating capacitiec of 21 or more would require
7500,000 of property damage liability imsurance; $30,000 bodily injuxy

¢r death liadbility insurance for third parties not aboard the aircrafs




with 3500,000 for cach accident; and $50,000 bodily injury or death

llability insurance for persons aboard the aircraft, the extent of

tials latter coverage based upon 75 percent of the number of seats in
the aireraft.

In addition to the limits of coverage as above mentioned the
staii witness recommended that any Genercl Order which should evolve
from these proccedings comtain a rule that the insurance carried by
commexrcial air operators would not be cancellable due to violatioms
by the operator of Civil Aeronautics Board or Federal Aviation Agency
regulations. The balance of the staff recommendations were to the
effect that the General Order implementing Public Utilities Code
Sections 3500 through 5511 be built axound the statutory specifica=-
tions contained throughout those code sectioms.

The limits of liability insurance recommended by the staff
were orxiginally contained in Exhibit No. 1 which was received in
evidence on the first day of hearing in San Francisco. Cross-
exanination of the staff witness by various respondents and interested
porties disclosed certain nroblems with terms used in said exhibit
which might cause confusion as to whom the liability insurance was to
2ffoxd protection. In an effort to solve those problems the staff
revised its Exhibit No. 1 and offered Exhibit No. 1A on the first day
of hearing in Los Angeles. OCne of the problems pointed out on cross-
cxamination involved the use of the word ‘‘passenger’ in Exhibit No. 1.
The staff witness testified that it was his opinion that insurance
protection should only be afforded passengerxs and that an employee of
the commercial air operator would not be such & “passenger™. 1In

ko]

Exaibit No. 1A the staff witness in response to requests by several
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ecpondents gave his definition of the word “passenger” as well as
nis definitiom of the word “seat”. Those definitions are as £ollows:

'Passenger' defined:

As used in this exhibit, 'passenger' means any
person aboard the aixcraft to whom the commercial
air operator owes a duty imposed by law.’

'Seat'! defined:

As used in this exhibit, 'seat' means the space
provided aboard the airecraft to be reasonmably occupied
by one person.'

Counsel for respondent United Aiyr Lines, Inc. objected to
the receipt in evidence of Exhibit No. 1A on the grounds that thex
is a basic conflict between the testimony of the sponsoring witness
and the above-quoted definitions in that those definitions are broad
enough to encompass crew members. While the definitions are broad
enough to include members of the £light crew aboard an aixcraft, the
testimony makes clear the intention of the witness that they are not
to be considered passengexs. The exhibit was received over objection,
& commercial air operator owes a duty imposed by law to its employees,
both members of the crew aboard an aixcraft and ground personnel.
That duty is separate and distinct from the liability such operator
would owe to persoms who were not its employees. In Califormia at
Lecst, cmployees covered by Workmen's Compensation Insurance do not
have a choice of action in proceedings against their employers for
injuries received in the course of employment. Since Section 5503 of
the FPublic Utilities Code provides in part . . .adequate protection
against liability imposed by law upon a commercial air operator
« » o', and there is a pre-existing and compulsory liability immosed
upon both cmployer and employee, the “liability’ wentioned in Seerion
2503 must necessarily be that owed to persons other than employees

ir the course of their employment. The extent of that liability will
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be determined by a court of competent jurisdiction in a proper
proceeding and is not 2 quection to be aunswered by this Commission.
The United Air Lines, Inc., witness imn addressing himself to the
definitions of “passenger’ and ‘seat’ propounded by the staff merely

.+ 'passenger' means any person other than a member ox
members of the £light crew (Including cabin attendants) aboard the
2ixcraft to whom the commercial air operator owes a duty imposed by
Llaw,

And with that modification of the 'passenger' definitionm,
we would suggest that the delinition of the word 'seat' de modified,
striking the word 'person' at the end of the sentence and substituting
tue word ‘passenger'.’ (Tr.207)

For purposes of this decision and the accompanying General
Or<ex the Commission adopts the following definitions of the words
“nassenger’ and “seat':

"Passenger'’ means any person, other than an employee of the
conmexcial aix operator protected by Worlmens Compensation Insurance,
aboard the aircraft to whow the commercial air operator owes a duty
imposed by law,

“Seat’’ means the space provided aboard the aircraft to be
reagsonably occupied by one passenger.

come of the respondants who appeared at the hearings
testified and gave thelr opinion as to the limits of liability
insurance recommended by the staff witmess and its possible effect on
thelr vespective operations. The operxators who utilized smaller
aircraft (including a glider operation) obiected to the £50,000 per
person bodily injury and death requirement as being too large a sum.

There was testimony that the average recovery for claims against aix




operators was under $10,000 and that a minimum of $50,000 might force
Some operators out of buciness. They uniformly expressed doubt as to
the availability of any insurance without the escape clause for
violation of CAB or FAA regulationms, although it was admitted that
such a requirement is standard in contracts air operators enter into
with various departments of the Foderal Government for transportation
of govermment employees. One operator of larger aircraft
(38 nassengers) testified that his present insurer would not write
ingurance for him above a $25,000 per passenger limit. It appears
from the testimony of the various respondents that their practices
with regard to insurance protection vary widely, from those with no
incurance to those with moxe than suggested by the staff witness.

The Commission is coguizant of the £act that the General
Urcer attached hereto and the legislation which it implements may
cause hardship to some commercial aiy operators, however, such hard-
shlp Is outweighed by the protection afforded the general public.

In addition to the objection previously noted as to the
availability of liability insuramce without the “escape’ clause for

violation of CAR or FAA regulations, the argument was advanced that

such a requirement in the General Order might <o more harm than good

In that it would remove the threat of imsurance cancellation which
gets as a detexxemt to violations of those vegulations. This
Commission does not possess the regulatoxy power to enforce safety
regulation upon commercial air operators, that functionm lies with the
f2deral agencies. We do have the obligation, however, to protect the
public, to whatever extent possible, from the loss that oceurs when 2
coumercial ailx operator is involved in an accident. To allow an
insurer to escape liability because the insurcd has violated a federsl
scicty regulation, which may have been the »recise cause of an

accident, would afford the public mo adequate protection.
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The witnesc for respondent United Air Limes, Inec. testified

“a part that he had no serious quarrel with the staff recommendations.

de 4id, as we previously noted, qualify theix definitions of
“passenger” and “seat. United Air Limes, Inc. through its witness
introduced three exhibits. Two of these were blank certificates of
insuzance that are used for £iling evidence of insurance with various
public bodies. The thirxd, Exhibit No. 3, wes a proposed form of
General Order which imcoxporated the limits suggested by the staff.
The witness made cleax, howsver, that thoce figures were insexrted in
his exhibit for purposes of illustratiom only and that he neither
cndorsed mex rejected them as such. Exhibit No. 3 contains the
“escape’ clause provision that has already been discussed, and added
cmong other things a provision for reporting the passenger capacity
of different types of aixecwaft that a commercial aix operator might
be using. The purpoce of this provision ic to caable the Commission
to determine that the insurance on file is adequate to cover thc
equipment operated. The Gemeral Order which accompanies this decision
odies most of the suggestions contained in Exhibit No. 3 with some
odiflications to more closely conform to the requirements of the
statutory provisions involved.
on the last dayof hearing in Los Angeles a motiom was made
by counsel for respondent Westerm Aix Lines, Inc. that the staff be
directed to submit a draft of a General Ordexr to the parties, that
the parties be given time to amalyze and comment on said draft, and
that further hearings be held prior to submission. This motion was
Jolned in by counsel for respondent United Aix Limes, Inc. and by
counsel fov Associated Aviation Underwritexrs., The mattey was taken
uncer submissicn subjeet to a ruling on the motion. The Commission
nas carefully considered this motion as well as the arguments advanced

in its cupport and has decided that the motion should be denied.
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Findinas

1. The amounts set forth in thae following General Jvder axe
reasonably necessary to provide adequate compensation for damage
incurrxed through an accident involving a commercial air operator.

2. The rules set forth in the following General Ovder zxe
reasonably necessary for the administration smd enforcement of Public
Utilities Code Sectioms 5500 through 5511.

Conclusion
The public interest requires the adoption of the following

General Order.

iT IS ORDERED that:
1. The wotion for 2 coatinuance is hereby denied.

2. The rules set forth in the General Jrder attached hereto

>
shall be known as General Oxdor lo. 120 » which shall become

effzetive on Maxch 20, 1964,

3. The Secretary of the Commissior is directed to causc a cony
of this decision and of the Seneral Ouder to be served forthwith on
every commerxrcial alr operator as defined ir Tublie Utilities Code
Section 5500.

The effective date of this order shell be March 20, 1964,
Dated at </.,“ _’7741--”-»:4«4:':-«) , California, this /7&

y 1964,
6{»/<éé§éﬁﬁbtﬂa%2%£?/

rcs*den”

e Commissioners
Commissdoner Everett C. McKeage, being
necossarily absent, did not participate
tn the disposition of this proceecding.




MERAZL CRDER NO. _ 120

PUBLIC UTILITIZS COMMISSION OF THE
STATE OF CALIFORNIA

RULES REQUIRIUG ALL COMMERCIAL AIR OPERATORS T2 PROVIDE AND
THEREAFTER CONTINUZ IN EFFECT ADEQUATE PROTECTION AGAINST
LIABILITY IMPOSED BY LAW UPCIl SUCH OPERATORS FOR THE PAY=
YENT OF DAMAGES FOR PERSONAL BCDILY INJURIES (INCLIDING
g%ﬁ%gO%E§ELTING THEREFROM) AID DAMAGE TO OR DESTRUCTION

L & LE&\* .

Adopted %z:i /; /57 Effective Mareh 20, 1964,
(Decision No. &6397 , Case o, 7777)

1. On or before Junec 30, 1964, cach commercial air operator
a5 defined in the Public Utllitics Code shall £ile evidence as
hereinafter specified with this Commission that such operator has
in effect 1liability insurance that complies with this gencral
oxder.

2. ZIvery commercial air operator shall procure and thereafter
continue in effect, so long as such operator continues to offexr
his sexvices for compensation, adequate proteetion against
1igbility imposed by law upon such opcrator for the payment of
damages for pexsonal bodily injuries, including death resulting
thexcfrom, and property damaze as a result of an accideat,
subject, however, to the following mininum limits:

(A) Alrecraft with Passenger Scating Capacity,
1 to 20 persouns,

1. Alrcraoft Passenger Bodily Injury and Death
Liability ~ 2 minimum for one passemger seat
of at least $50,000 and a minimuw for cach
accident in any one aireraft of at least an
amount equal to the total produced by
nultinlying $50,000 by the number of passen-

ger seats in the aircraft,

ol
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Alrxcraft Dodily Injury and Death Liability
(excluding pexsons aboard alreraft)-- a
ninimun of $50,000 for one person in one
aceident, and a minimum of $200,000 for
cach aceident,

3, Alreraft Property Damage Liability-- a
ninimum of $100,000 for cach aceident.

Aircraft with Passcnger Scating Capacity,
21 oxr moxe persons,

1. Aircraft Passenger Bodily Injury and Death
Lability-- a minimum for onc passenger seat
of at lcast $50,000 ond a mininum for each
accident in any one aircraft of at least an
anount cqual to the total produced by multi-
plying $50,000 by 75 percent of the total
number of passenger scats in the ailreraft,

2. Aircraft Bodily Injury and Dgath Liabiliity
(exeluding persons aboard alrcraft)-- a
oinimum of $50,000 for one person in one
aceident, and a minimum of $500,000 for
¢ach accident,

3, Alxcraft Property Damage Liability-~- a

mininum of $500,000 for cach accident.

3. The awmount of coveraze to be provided by each commercial

air operator

ey,

shall be determined in ome of the following ways:
When the policy, surcety bond or contract covers
all of the aircraft operated by the commereial
alr operator, the coverage foxr all alrexaft shell
be determined by the coverage applicable to the
airecraft having the greatest passenger seating

capacity.
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When each aixcraft is covered by a separate policy,
bond or contract, or by semarate schedules cach of
vwhich is applicable to a single aircraft within a
nolicy, bond or contract covering two or moxe air-
ecraft, then the minimur required coverage for cach
airecxaft shall be determined by its own individual
requirement.

When the policy, surety bond or contract procured
by the commercial air operator is of a single limit
nature such policy, surety bond ox contract shall be
acceptable by the Commission provided that the mini-
oun single limit of Cthe policy, surety bond or con-
tract is at least equal to the total of the minimum
limits as cetermined by paragraph 2 herein for

separate limit policies, surety bonds or contracts.

Coverage herein shall be deemed sufficient as to
cach aircrcft operated commerclally when the minimum
requirements set forth in poragraph 2 have been met
ond filed with the Commission and nothing herein
shall require two or more persons to separately
insure the same aireraft; however, nothing hexein
shall provent two or more persons who are commexcial
1ir operators from being named as insureds on the
same policy of insurance, surcty bond or contract.
When the actual limits of insurance, suxety bond or
contract indemnity exceed the minimum amounts set
forth in paragraph 2 herein the commercial air
operator £iling evidence of insurance as hereinafter
provided may report only said minimum coverage and
need not specify the omounts of insurance, bond ox
contract indemnity in excess of 5aid minimum

requirements,
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&, The protection hercin requlired shall be provided in ome of
the following ways:

(A) By a poliey, or policies, of public liability
insurance issued by a company, Or companies,
licensed to write such insurance in the State of
California.
2y a2 bond or bonds issued by a suxety company, or
companies, licensed to write surety bonds in the
State of Celifornia,

By a plan of sclf~insuronce approved as hercinmafter
required,

By a policy, or policies, of public liability
insurance and property damage insurance written

by nonadmitted insurers, subjeet, however, to
Section 1763 of the Insurance Code of the State of
Califormia.

By any other plan of protection for the public
approved as hereinzfter required.

(F) By a combination of two ox moxe of the foregoing
methods.

5. Wnen the protection is to be provided by the means set forxrth
in subporagraphs (&), ), @), (E) and (F) of paragraph & hereof,
a deduetivle clause may be insewted, Where 5 pex centum, o less,
of the risk is made deductible no speeial approval will be
required., Where more than 5 per centum of the risk is made
deduetible speclal approval under paragraph 7 of this general
order shall be required,

6. 7The protection provided nereunder shall not be cancellable
on less than thirty days’ written notice to the Public Uzilities
Commission, such notice to commence to run L£xom the date the
notice is actually received at the San Francisco or Los Angeles

offices of the Commission.
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7. When the protection is provided by an approved alternate
plan or a plan of self-insuramce, ox imcludes such an approved
vlan or plan of self-insurance with other methods, approval of
she Commission is required. Such approval shall be requested by
a formal application in accoxdance with the Commission's Dules of
=-actice and Proccdure setting forth 2ll the facts which shall be
required by the Commiscion with respect thereto.

3. VUhen protection hereunder, as oot forth in paragraph &, ic

ovided by a policy ox policies of imgurance, ox by bonds,
cvidence therecof shall be f£iled with the Public Utilities
Commission by the commercial air operator prior to June 30, 1944,
and thereafter evidence of remewal prior to the expiration of
policies of insurance or bonds, in onc Ox more of the following
manners:

(A) By a copy of the policy of insurance, or bond,
duly certified by the company issuing it to be
a true cony of the original policy.
Ry a photostatic copy of the orxigimal bond ox
nolicy.
By an abstract of the oxiginal policy or bond,
cigned by the company icsuing it, in sufficien
detail to cvidence compliance with Chaptexr © of
Division 2 of the Public Utilitics Code.
By a ccxtificate of insurance, in form approved
by the Commission, signed by the company issuing
the policy, ox by the underwriting managers £or 2
group of companies issuing such policy, ox, in
the case of nonadmitted companies by the broker

placing such coverage.
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9. The policies, or cexrtificate above referred to shall
evidence that the coverage shall apply to any and all commercial
flights operated by the insured; ixrespective of whether the
aireraft involved in the liagbility insured are upecifically
described in the policy (unless the policy or policles are written
on a single specific aireraft), and shall not be subject to any
exclusion by virtue of violations by sald ccmmercial ailr operator

of any applicable provisions of the Federal Aviation Act of 1958,

as amended, or of any rule, regulation, order or other legally

imposed requirement prescribed by the Federal Aviation Agency ox
Civil Aeronautics RBoard.

10, On, or prior to, June 30, 1964, each commercial air
operator shall file an affidavit, (signed by an executive officer
L€ a corporation; by a partner if a partnership, ox by the owning
operator if an individual) with the Comission setting forth the
passenger scating capacity of cach type of alrveraft in commereial
operation., &t any time therecafter that the capacity of eny such
alreraft may be inereased to a point where the protection then
on file as provided in paragraph 2 of this genexral order is
inadequate, and if a new type of airecraft is acquired and
operated, a supplementary affidavit of passenger secating capacity
shall be filed with the Commission. Prior to the operation of
added capacity, or new aircraft with capacity in excess of
coverage therctofore on f£ile, the commercial air operator shall
cause to be filed evidence of additiomal coverage sufficient to
comply with the minimum limits heretofore set forth.

2UBLIC UTILITIES COMMISSICN OF THE
STATE OF CALIFCRNIA

By Noel Coleman, Acting Secretary




