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Decision No. __ 6_7_1_8_1_ 

BEFORE 'IRE PUBLIC trIILITIES COMMISSION OF THE STAn: OF CALIFORNIA 

In the Mat~er of the Investigation 
into the rates, rules, regulations, 
charges, allowances and pr3ctices 
of all common carriers, highway 
-:a:riers and city carriers relatillg 
to the transportation of property 
wi thin San Diego Cot:nty (including 
transportation for which rates are 
provided in Minimum Rate Tariff 
No.9-A). 

Sase No. .5439 

Petition No. 28 
(Filed June S, 1963) 

Williac James Zumwalt and William R. Daley, 
for San Diego Uoified Port District, 
petitioner. 

Arlo D. Poe, J. C. Kaspar and James Quintrall, 
for California Trucking Association, 
protestant. 

Ralph. Hubbard, for Califoroi8. Fare Bureau 
Federation, interested party_ 

Charles C. Miller, for San F:rnIlcisco Chamber of 
Commerce, for Oakland Chamber of Commerce, 
and for Port of San Fra:acisco, interes::ed 
pa=tics. 

E. J. Langhofer, for San Diego Chamber of 
Cocmerce, interested party. 

M. J. Nicolaus, for Westem Motor Tariff 
Bureau, interested party. 

Don J .. Gla=don, for Harbor 'transfer Co., 
responaen~ • 

John M. G~aham, for San Diego Forwarding Express 
Company, res~ndent. 

w. Ross Starkey, for Pacific Messenger Service, 
respondent. 

Leonard DiaXilOnd, fo: the Transportation 
DiV:Csio:l ox the Col:lQission" s staff. 

OPINION 
.............. ---~--

Petitioner, the San Diego Unified Port Dist.rict, seeks 

exernptio:l of foreign co~:rce of the Utdted S1:e.tes from the. ~n1m.JIll 
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rates, rules and regulations that are prescribed in Minimum Rate 

Tariff No. 9-A for the transportation of general commodities within 
1/ 

the area described in said tariff as the San Diego Drayage Area.-

Minimum Rate Tariff No. 9-A applies to the transportation of property 

moving in foreign commerce within the San Diego Drayage Area by reason 

of the ;act that the Commission has taken jurisdictioD over said 

transportation in the absence of jurisdiction thereover by the 

Interstate Commerce Commission. Section 203 (b) (8) of the Inte=state 

Commerce Act exempts from ragulation under that act the rates of 

motor carriers for the transpo:tation of property wholly within a 

m'Unicipality, or be'tlt1een cont1.guous municipalities, or within a zone 

adjacent to and co~rcially a part of such municipality. 

Public hea.-ing on the petition of San Diego Unified Port 

District was hele before Commissioner Mitchell and Examiner 

Abernathy at San Diego on October 24, 1963. Evidence was sub!llitted 

by petitioner through its traffic ~ager. The petition was taken 

under submission subject to the filing of briefs on or before 

December 9, 1963. The time for filing briefs was subsequently 

extended to January 8, 1964. Briefs have been filed by pet:i=io:le: 

and by the California Trucking Associat:ion. The matter is =e.:ldy for 

decision. 

Petitioner alleges that the rates in Minimum Rate Tariff 

No. 9-A unduly discritlinate against transportation in foreign 

commerce within the San Diego Drayage Area. This alleg~t:ion is 

.!! In general, the San Diego Drayage Area includes the cities of 
San Diego, National City, Chula Vista. Coronado, Del Mar, La Mesa, 
El Cajon, and adjacent colI:'JU:lities. 

-2-
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based on the fact th~t the Commission has not made minimum rates 

applicable to t~anspo~tation in foreign comme~ce within all po~t 
2/ 

areas in California.- Petitioner states that shippers and receivers 

of f~eight in the no~regulated areas can negotiate lower xates for 

the movement of their goold.s than can shippers and receivers whose 

shipments a~e subject to minimum rates. 

The are~s which petitioner claims enjoy an undue advantage 

over the San Diego area by reason of the absence of minimum rate 

regulation over transportation therein are as follows: 

8. City of Stockton, served by the Port of Stockton; 

b. City of Long Beach, served by the Port of Long Beach; 

c. The portion of the City of Los Angeles within the 
Los Angeles Harbor Commercial Zone (as defined 
by the Interstate Commerce Commission), served by 
the Port of Los Angeles; 

d. The City of Sacramento, served by the Port of 
Sacramento. 

Petitioner's poSition in this matter is that the differ

ences in minimum rate regulation between the San Diego area, on the 

one hand) and the Sacramento, Stockton, Long Beach and Los Angeles 

port ~reas) on the other hand, constitute discrimination against the 

21 -... .. h' h d 'd' th gh • . - .40e ml.nl.mum. rates w l.C are un er consl. eratl.on rou out ti''ll.S 
matter are rates which have been established for the transportation 
of the so-called lIgeneral commodities". 
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S an Diego area that is unlat>.oful per se) and that no further showing 

to substantiate its charges of undue disc:iminat10n is necessary. 

Nevertheless, petitionerts traffic manager undertook to acplify 

petitione:'s position by opinion testimony to the effect that the 

San Diego area is being subjected to a substantial competitive dis

advanta,ee because shippers and reeeivers of freight the:ein do not 

have the same freedom to negot1~te freight rates that shippers and 

to the rates which are be£ng assessed in non-regulated areas or to 

the amount of traffic involved. He said that the level of the mi:U

mum rates for the San Diego area is not in iSsue, and he asserted 

tha~ information as to the amo~t of the traffic is ~te~~l and 

irrelevant .. 

On brief petitioner argues that the alleged discrtmination 

against foreign eomme%ee in the San Diego area violates Section 453 

of the California Public Utilities Code; that it violates A:ticle 12, 

Section 21,of the California State Constitution; and that it also 

violates the national transportation policy as reflected in the 

Interstate Commeree Act and court cases interpretative thereof. 

In an opposing brief which was filed by the California 

Trucking Association, that association argues that unl~~ful discrim

ination against foreign commerce within the San Diego Drayage A:ea 

coes not result simply because mini.lmlm rates have not been made 

applicable within all of the other port areas within California; that 

petit10~er has produced no facts showing, or tending to show,tbat the 
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Port of San Diego is suffering a disadvantage as a result of the 

minimum rates, and that gran:ing of the exemption which pc~iticne= 

seeks would be contrary to the public interest in that it would tend 

to break down minimu:.n rate regulation in all me.tropolita:a ,erp,as of 

the Stete. .. 

Notwithstanding the ecphasis which petitioner places on the 

di=ferences in min~ ~ate regulatio~ between transportation in 

foreign co~rce in ~he San Diego area and like transportatio~ in 

certain other port areas in the S~~~e, we do not conclude ~hat the 

assailed differences necessarily result in undue discrimination 

against foreign CO'l:lm.erce within the San Diego area. It is well 

established that mere differences in transportation rates or 

practices as be't'to:een t\<w'O or more areas do not constitute. undue or 

unj~st discrimination. 'Io be undue or unjust the differences tlXUSt 

be such as to be not justified by the attendant t:ar..sportaticn 

circUtllstances. 'Whether 'Undue or unjust diseri.mination is <l :esult 

of the differences in minimum r~:e ~egulction is a ~~~s~io~ of fact, 

not of law. 

Petitioner's allegations of undue discrimination a:e 

~nly on the basis of how the absence of m1nim~ rate regulation in 

the non ... regulated areas may ope:ate to afford such areas an 

advantage over the San Diego area. However, the significant con'" 

siderations are whether and to what extent the non~regulatcd areas 

a:e ac~lly :ealizing advantages as a result of the absence of 

regulation. Petitioner's showing does not provide this info:mation .. 

We do not accept the unsupported opinion of petiticcer1 s witness as 

sufficient proof of the ~se~d discrimination) and we disagre~ ~i:~ 
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petitioner's witness that information relative to the applicablEY 

traffic in the respective port areas is irrelevant in this matter. 

On this record it has not been established as a fact that the assailed 

differences in minimum rate regulation are unduly and unjustly dis

criminatory against foreign commerce within the San Diego Dr.ayage 

Area, in violation of the Public Utilities Act, of the State Consti

tution, of Acts of Congress, or of the United States Constitution.' 

In connection with the action which petitioner seeks ,namely , 

the exemption of foreign commerce within the San Diego Drayage Area 

from the ~imum rates, it should be pointed out that a purpose of 

the action, in addition :0 the cure of the alleged discrimination, 

appears to be the attainment of freedom to negotiate rates which are 

less than the present minimum rates. !he present minimum rates do 

not impinge upon petitioner's right to negotiate rates which are the 

same as, or more than, the minimum rates. There is no basis on this 

record for concluding t~~t lesser rates than the mintmum rates would 

be reasonable for the transportation involved. In the absence of 

such a basis it must be concluded that the lesser rates would be 

unreasonably low, since Minimum ~te Tariff No. 9-A sets forth the 

lowest rates that the Commission bas found to be reasonable for the 

transportation of property within the San Diego area. We do not 

perceive that the cor:ection of the asserted discrimination requires 

the approval of a course that would lead to rates that are unreason

ably low and inconsistent with the general purposes of the minimum 

ra~es, namely the maintenance of adequate and dependable services by 

all nece~~ary transportation agencies and the preservation of the 

full use of the highways to the public. 
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Upon full and careful consideration of the record in this 

matter, we find that petitioner has not established as a fact that, 

as applied to the transportation of general commodities moving in 

foreign commerce within the San Diego Drayage Area, the rates, rules 

and regulations in Minitlum Rate Tariff No. 9-A unduly or unjustly 

discrtminate against said transportation. We conclude that the 

exemption of said transportation from the minimu.u rates, rules and 

regulations in Minimum Rate Iatiff No. 9-A has not:~en shown to 
, ' 

" ' 

be justified. 

IT IS ORDERED that Petition No. 28 in Case No. 5439 be, 

Qnd it b~eby is ~ denied. 

This order Shall become effective twenty d~s after the 

date' hereof. 

Dated at ____ Sall. __ Fran __ cise.....;,.;.o ____ ~ California, ,this 

~:lh dey of ____ M_A_Y ___ , 1964. 

c;;;ntssioners 
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DISSENTING OPINION OF COMMISSIONER HOLOBOFF 

The issue here is whe~her ~he rates prescribed in Minimum 

Rate Tariff No. 9-A unduly discriminate against the Port of San 

. Diego with respect to ~ransportation in foreign commerce. As I 

underst~~d the petitionerTs claim, such u.~due discrimination exists 

by reason of the fact that this Commission has not prescribed minim~~ 

rates for such transportation in the Ports of Stockton, Long Beach, 

Los Angeles a~d Sacramento; that because of the absence of such 

minimum rates shippers and carriers are free to and do negotiate 

rates which are less than those prescribed in Ydnimum Rate Tariff No. 

9-A and thereby divert traffic from the Port of San Diego. Petitioner 

has been denied relief primarily upon the ground that it has failed 

to show as a fact that undue discrimination results from these circum

stances. 

The record here shows, and it is otherwise generally known, 

that there is vigorous competition between the ports in this state 

for all kinds of traffiC, includ~~g traffic here in issue. This 

traffic is very sensitive to changes in the rates and charges applicable 

thereto; that is, even minor changes in rates if they produce a com

petitive advantage will determine the port which such traffic will 

patronize. It seems clear, therefore, that if shippers and carriers 

in San Diego are required to adhere to Minimum Rate Tariff No.9-A, 

while shippers and carriers ~~ ports elsewhere are free to negotiate 

rates which are less than those prescribed in Minimum Rate Tariff No. 

9-A, then the least that ca~ be said is that the Port of San Diego 

cannot even start competing on an equal footing with the other ports 

mentioned. 

In view of the fact that the Commission has assumed juris

diction over such traffic, the issue is controlled by Article XII, 

Section 21, of the California Constitution. This constitutional 

provision is a broad declaration that it shall be the policy of this 
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state to avoid discrimination in charges for the transportation of 

property as between places. It is, of course, true that our courts 

have held that the discrimination contemplated in Article XII, Section 

21, must be undue or unreasonable and that this is a question of fact 

and not of law. But I suggest that such holdings involved cases 

where the assailed rates or charges were at least known or ascertain

able. Here, the evidence shows that there is no reasonable way of 

ascertaining either the level of the negotiated rates elsewhere or 

the volumes of traffic moved there~~der. In short, the issue cannot 

be resolved by resorting to factual proof. To require petitioner to 

prove undue discrimination as a matter of fact, therefore, is to . 

require it to assume an impossible burden. 

In the absence of such factual proof, can the Commission 

nevertheless assume that undue discrimination does not result from 

this situation? I think not. As previously mentioned, the mere fact 

that the Port of San Diego does not have available to it the same 

competitive tools (negotiated rates) as do the other ports places it~?' ~( 

at some competitive disadvantage; this much has been demonstrated. 

In another context this fact might not be enough. It must ~e remem

bered, however, that the situation here is not caused by a private 

transportation entity, but rather by this Commission, the very agency 

which under the law is required to enforce the provisions of Article 

XII, Section 21. Under these Circumstances, it seems to me unreason

able for the Commission to create a situation which on its face is 

proscribed by Article XII, Section 21, a~d then dispose of a claimed 

prejudice resulting therefrom by resorting to narrow, technical grounds. 

The Commission is moving to establish minimum rates in the 

cities served by the other ports. This effort is of long standing and 

the time of its fruition, due to man power limitations and budgetary 

considerations, is uncertain. Until that task is accomplished, however, 

petitionerts claim will not be without substance and the Commission 
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cannot rest assured that it will not be aiding in the frustration 

of the public policy stated in Article XII, Section 21. Accordingly, 

I would grant the sought relief for a period of one year subject to 

review and extensions until the Commission can establish minimum rates 

applicable to all port areas in the state. 

~/.?#-4rr 
~ssioner ~ 
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