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Decision No. 67193 

BEFORE THE PUBLIC UT!LITIES COMMISSION OF niE STAT.E OF CALIFORNIA 

C~li£ornia Motor Transport Co.) 
Del ta Lines, Inc .. , Fort::'er Trans
portation Com?o!l:lY, Mc:ch.c:.nts 
Express of Califo:n~a, Pacific 
Motor Trucking Company and Willig 
Freight Lines, 

) 

~ 
~ 
) 

CC'Clpl'''iXl3.D.ts, 5. 

VS. 

Frank L. Nolan, Jr., an individual, 
~nd Mary F. B3=tholcmew, an indi" 
vidual, doing business as Frank 
Nolan Drayage Co., a cop~tnersbip, 
&n~ Motor Transport Term;nals, Inc., 
a corpor~tion. 

Defendants .. 

~ 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 7667 

Grahcm J~s & Rolph, by Boris Lakusta and 
E .. Myro~ Bull! Jr., for compla1D~ts. 

Be:::-ol, Loughran and Geernaert, by Marshall G. 
Berol, for defendants. 

OPINION 
~------

By this complaint filed July 18, 1963, compl~nants 

request the revocation of a certain highway c~on carrier certifi

cate. Said certiiicate was granted by Decisio~ No .. 51026, dated 

January 25, 1955, in Application No. 35417, ~d nuthorizes opera

tions in the S~n F:::-ancisco-East Bay Cartage Zone. 

On May 8, 1963, defendant Nolan filed Application 

No. 45l:·1S rcqucst:.ng authority to sell the certificate to Motor 

Trenspo~t Terminals, Inc. The tra.~sfer was authorized by ex p3rte 

Decision No. 65634, dated July 2, 1963, wherein the Commission 

denied complainants' petition to intervene which was predicated upon 
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• , G.70el mE • • 
the ground that the affected 4re4 w~s ade~uately served and that 

authorization of the transfer would result in ~ diversion of traffic 

from complainants. The Commission found that the protest was .an 

attempt to again raiae the issue of public convenience and necessity 

and was, therefore, a collateral attack u~on a prior Commission 

decision. On November 5, 1963, the Commission issued a preliminary 

order in the instant proceeding dismissing the complaint in all 

respects except as to the following issues: 

a. "'lhether or not there has been an unauthorized 
discontinuance of public utility operation, and 

b. ~aether or not, for such reason, the certificate 
should be revoked. 

On December 23, 1963, defendants filed their answer. 

A public hearing was held before Examiner Daly on 

March 31, 1964, at Sar- Francisco, and the matter was submitted. 

The complaint alleges, and it is a matter of Commission 

record, that the operating authority of defendants was suspended by 

Decision No. 58810, dated July 28, 1959, for failure eo pay fees; 

that by Decision No. 60133, dated May 17, 1960, the suspension wes 

further continued, despite the fact that defendants had paid the 

fees, bec~use their participation in Western Classification No. 77 

had been ca~celed; that upon compliance the operating authority was 

reinstated by Decision No. 60638, dated August 30, 1960; that the 

certificate was again suspended on June 12, 1962, by Decision 

No. 63807 for failure to have tariffs on file and was reinstated 

upon compliance by Decision No. 64144, dated June 26, 1962. It is 

furth~r alleged by complainants tl.at defendants discontinued all 

operations on or about April 8, 1963, without prior authorizaticn 

from the Commission. 

Prior to the date of hearing in the matter a subpoena 

duces tecum was served upon defendant Nolan directing him to bring 
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to the hearing all £r~ight bills issued by defendants for the period 

November 1962 through Ap=il 1963, inclusive. 

According to defendant Nolan the partnership consisted of 

himself and his sister, who had given her husband power of attorney 

to ~,ct in her behalf. Defendant Nol.;m testified that at one time 

they e~ployed 11 cl~iver~; he concerned himself solely with the oper

ation of the trucks and his brotaer-in-law had cocplete control of 

the office and bu~iness affai:e; operations ceased in February 1963, 

when represent~tives of the Teamsters Union ordered the drivers off 

of the trucks bec<luse defendants were $5,000 in arrears on PE~nsion 

and Welfare Fund pa:yments; during the next month and a half he suc

ceeded in raising only $2,700 of the amount due; it was then that he 

decided to sell the certificate in the hope that he could raise 

enough money to pcy the union and thereby commence operations pur

SU4:'l.t to his city permit; he was unaware that Commission authority 

to discontinue se:vice was required; and during the periods when 

t~c certificate W<lS under suspension, operations in the City of San 

Fr.ancisco were conducted pursuant to his city permit. 

Defendar.t Nolan testified that be had been served with a 

subpoena duces tecum, but was unable to produce the documents 

specified because he docs not know their whereabouts; his brother

in-l~w r~nd1cd all of the business records and since moving from the 

leased office space, he has not been able to locate his sister, his 

brother-~-law~ or the records. 

After conSideration, the Commission finds t~t: 

1. Defendants discontinued operations in February of 1963, 

and said discontinuance was the result of the drivers being ordered 

off the truc~s by the Teamsters Union. 

2. For the follOwing month and a half defendant tried in vain 

to raise the $5,000 due the Pension and Welfare Fun~, .and -during 
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said period he r~~ no intention of abandoning the operation. 

3. When he determir.ed that he could no~ raice the necessary 

£u.nds, he then commenced negotiating for the sale of the certificate. 

4. He d;:'d not ha.ve the benefit of counsel and was unaware 

tI~t t~c C~~ssion's a~lthori~y to discontinue service was re~ired. 

5. During :he ~u3pension~ of the certificate city op~iatio~s 

we~e co~~ucted pursuant to defend&lts' city permit. 

6. Defendant Nolan was servec with a sl.,.bpoena duces tecum 

~~d was unable to produce the documents requested because he has 

no kcow:edge as to their. whereabouts. 

7. I~er.e ~"as no unaut:lorized discontinuance of service justi

fy5.r.g the revocat:i.on of the certificate in question. 

&.sed u,on the fo:-eg"i:lg findings the Commission concludes 

t~t t~e compleint should be ~ismissed in its entirety. 

ORDER 

IT IS ORDEP£D that Case No. 7667, as amended, is hereby 

diSmissed. 

The effective date of this o:-der shall be twenty days 

a£:er tb.~ date hereof. 

J)ated at San Francisco 
------~~--------

of __ ",dn""",,"loICIl'4_tf~..c:::..c::--, 1954. 


