Decision Wo. 67231

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigation on the Cormission's )

own motion into the operations,

rates and practices of FRANK C.

WINANS and GRANT A. WINANS, a

partnership, doing business as

WINANS DROTHERS, WINANS BROS. Case No. 7172
TRUCKING COMPANY, a corporation,

WINANS DROS. TANKER DIVISION, a

corporation, and NORCAL TRUCKING

COMPANY, a corpoxation.

Handler, Baker and Mastoris, by Marvin Handlex,
for respondents.,

Mever L. Kapler, for Amcrican Foxest Products
Coxporation; PLllsbury, Madison & Sutro, by
Harlan M. Richter, for Hudson Lumbexr Company;
Western Motor rariff Bureau; and Denver J.
McCracken, for Western Motor Tariff Burxeau;

nterested parties.t ..
Donald B. Day, for the Commission staff.

CELNION

Public hearings herein were held before Commissioner
Grover and Examiner Power at Sanm Francisco on November 30
and December 1, 1961, March 8, 26 and 30, Apxil 2, and May 16 and 17,
1962. The hearing om Mareh 9, 1962 was held before Exmminer Power.
On May 17, 1962 the matter was orally argued and submitted,

The issues raised by this order were numerous and varied.
Transportation provided at less than filed rates of a common carrier
(Section 458, Public Utilities Code) was ome. JAnother allegation
was that respondents provided storage and other services without
charge, violating Minimum Rate Tariff No. 2 (MRT-2) and California

1/ Hudson Lumber Company sought to appear as 2n intexvenor but its
intervention did not comply with Rule 45.
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Motor Tariff Burcau Loecal Freight Tariff No. 2 (CMIZ-2). Violation
of these tariffs falls within the scope of Sectioms 453, 494, 3667
and 3737 of the Public Utilities Code, It is also alleged that
Sections 3604 and 3668 of said Code relative to minimum rates wexe
violated, In comnection with the tariff (CMIB~2) of Winans Bros.
Trucking Company (hereinafter callcd Trucking), the issue of alter
ego was implicitly raised.

Frenk C. Winans and Gxant A, Winans are engaged in the
trucking business with headquarters at Redding. They conduct this
operation through a partnership and three corporations. One of the
latter, Winans Bros. Tamkex Divislon, is included in the oxdex
instituting this investigation but no evidence was presented 3zainst
this entity and no further consideration will be given to it in this
opinion,

The staff presented evidence relating to 24 movements of
lumber, paper and steel. Some of these present more than ome
problem, This is especially true when, though the movement was
within the certificate referred to, it was billed as if it were
governed only by a Commission minimum rate oxder, including the
alternative application of rail rates.

The order instituting investigation reveals the operating
authority of respomdents. Winans Bros. Trucking Company (Trucking)
has a certificate of public convenience and necessity, a radial
highway common carrier permit and 2 highway contract carxrier pexmit,
Noxcal Trucking Company (hereinafter called Norecal) has the same two

kinds of permits but no certificate. Winans Brothers (hereinafter

called the partnership) has a contract carrier permit only.
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The staff presented two witnesses from its Tramsportation
Division. Both of the Winans brothers, their traffic consultant,
the traffic manager of one lumber company, the general manager and
traffic consultant of another lumber company, and the general
manager of a steel contractor all testified for respondents.
Thirty-eight exhibits were received in evidence,

The evidence on the question of "alter ego" reveals the
following facts: A staff witness had reviewed Commission xecords
concerning these three entities, Norcal, he testified, had one
power vehicle and one trailexr; the partnership had 23 power
vehicles and 60 trailers; Truckingz had nine power vehicles and
three trailers. Gxoss revenues for four quarters (lLast quarter of
1960, first three quarters of 1961) amounted to $614,505 for the
partnershipy $139,656 for Trucking; and $372,813 for Norecal.

The total gross for the threc companies was $1,176,973. Thexe
were a headquarters terminal in Redding and a facility in Stockton,
with a manager. The total organization included 3C drivers, four
office personnel and one mechanic. Drivers' wages were chaxrged

to the partmership or ome of the corporations in accordance with
whose business was handled by a particular driver on a particular
day. It will be noted that Noreal managed to do a business of
approximately $31,000 per month without a driver or billing clerk
of its own, and with only ome road umit of equipment. It was
dependent on the common pool at Redding for management, accounting,
billing, equipment and drivers. As between Trucking and the
partnexrship, it Is difficult, when not actually impossible, to
ascertain, merely by examining documents, which entity carried 2

particular shipment. The paxtnership had no billhead of its own,
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It used the biil form of Trucking; presumably, the woxds "Truclking
Company'’ wexe supposed to be crossed out, but in the five Hudson
Lumber Company shipments £for which documentation is in evidence,
this was done omly once. Appavently, even Winans' employees wexe
confused by these two entities.

All the witnesses of respondents and Awerican Forxest
Products testified that this shipper insisted on beilng served by a
carrier devoted exclusively to its tramsportation and having no
other customers., No satisfactory xeason for this preference was
ever given by any of those witnesses, The Commission finds that
respondents' operations were so arranged that they might sexve their
valued accoumts under ome ox another of theilr many permits while
less valued accounts were served undexr the ¢ertificatc. Undex
pexmits, the respondents could apply lower rail rates in the
alternative without the necessity of £iling them in the common car-
rier tariff. The result was lower xates for preferred customers.
As indicated in the detailed findings hereinafter made, and with
the exception hereinafter noted, we f£find that the respondents
(other than Winans Bros, Tanker Division) are alter cgos of cach

other,

We turn nmow to the individual rate violatioms alleged by
the Commission staff,

Two wate violations allezed by the staff concern an
Axerican Foxest Products mill at Wilseyville. (Exhibit 6, Parts 1-1
and 1-2.) This mill is off rail. At the time of the tramsactioms
here involved, there was a mill at Toyon belonging to another
American subsidiary. The Toyon mill had ome or more siding tracks,

one of which was available to the Wilseyville mill., The Wilseyville
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nill had actually shipped lumber f£rom this Toyon spur by rail.
Toyon, thouzh a railroad statiem, has no team track. The nearest
team track to the Wilseyville mill is at Valley Springs, a short
distance beyond Toyon. The staff witness rated a shipment from
Wilseyville to Los Angeles represented by Freight Bills Nos. 676 and
680 of Norxcal by comstructing his rate across Valley Springs.

Noxrecal comstructed its rate across Toyon., The staff shows an undex~
charge of $12,12. Respondents contend thexe is no undexcharge.

The staff position rests on the wording of Minimum Rate Tariff No. 2,
Item 210 Series, which provides that such rating shall be made
across "a team track or established depot...” The item in question
is designed to prevent gbuse of the xaill altermative rates available
undex Seetion 3663 of the Public Utilities Code. The Commission has
prohibited the making of combinations of rates over private spur
tracks £or the reason ‘‘that sald property, not being dedicated to
public use, is not available to all persoms.” (Decision No. 57829,
Case No, 5330, et al, (Order Setting Hearing dated Jume 4, 1958),
unreported.) We are of the opinion that the staff position is
correet and find that there was an undexcharge of $12,12 on this
shipment.,

B3ills Nos. 691 and 694 (Exhibit 6, Paxrt 1-2) covered a
shipment from Wilseyville to Apple Valley. Apple Valley is an
off-rail point and both respondents and the staff comstructed rates
over Victorville. Respondents used the statewide rate of seven cents
per cwt. for the distance from Victorville to Apple Valley. The
staff used an eight-cent rate applicable only when both oxigin and

destination are within 150 miles of Los Angeles, Zone 1, which

includes Victorville and Apple Valley. We arxe of the opinion that
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the staff position is coxrect and find that there was an undercharge
of $18.79 on this shipment. The goods in question actually moved
entirely by truck from Wilseyville to Apple Valley; except for the
mandate of Section 3663 and the implementing alternative rate pro-
visions of the minimum rate tariff, the minimum rate for this
all-trueck movement would have been higher than either the xrate
charged by respondents or the rate urged by the staff. The staff
position is that, in applyimg the alternative rate provisioms,
respondents may not arxive at a £inal rate which is lower éhan the
total rate applicable 1f the goods had in faet moved by rail. We
agree. Had the goods moved by rail, they would have been trans-
ferred to truck for the last portion of the jourmey (Victorville to
Apple Valley); since both the orxrigin and destination of this final
truck movement would have been within 150 miles of Los Angeles, an

extra charge of ome cent per cwt, would have been applicable in

accordance with the minimum rate tariff, Respondents may not use

the lowex xail rate from Valley Springs to Victorville amd then
be heard to say that the extra ome-cent charge is not applicable
because the "origin' was really Wilseyville and the goods did not
move by rail aftex all.

Freight Bill No. 233 (Exhibit 6, Part 1-3) related to a
shipment which xespondents xated on a rail rxate frxom Willits to
Hermosa Becach with a "stop" at West Covina. Since Hermosa Beach is
a Santa Fe point and West Covina is not, this rating is conceded to
be incorrect., The staff rated the movement as two separate ship-
ments using a rall rate having 3 minimun weight requirement of
60,000 pounds. The respondents’ expert witness rated the shipment

umder a lower rate with a greater minimum welght requirement. He
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constructed his charge by using the rail rate from Willits to
Hermosa Beach and adding a stop~in-transit charge at Azusa, plus
an off-rail charge from Azusa to Vest Covinma. Azusa is a Santa Fe
point, intermediate between northernm Califormia and Hermosa Beach.
There is an undexchaxrge of $128.43 in any event,

Freight BLll No. 2722 CE#hibit 6, Paxrt 1-4) covered 2
shipment from Red Bluff to Ventura., This bill presents two
possible violatioms, ome of Trucking's filed tariff and ome of
failure to assess an off-rall charge as required by MRT-2.
Respondents' rate witness conceded thils violation, which amounted
to a $71.20 undexcharge, The staff also claimed that this shipment
should have been rated under Trucking's filed tariff (CMIB-2),
rather than undex MRT-2; if so, the undexrcharge would be $238.16.
In view of our findings concerning alter cgo, we £ind that the staff
position is the corxect onec. '

Freight 3ill No, 515 (@Exhibit 6, Part 1~5) related to a
shipment which respondents rated on a rail rate f£rom Yreka to
Downey with a "stop"” at Lawndale. Respondents incoxrectly billed
this as if the Downey poxtion were om rall and the Lawndale portion
were 3 stopover, Respondents' witness conceded that Lawndale could
not be a stop in transit, He billed the shipment as a xail ship-
went to Downey with a weshipment of a portion to Lawndale on a
truck rate, The staff was able to show that the Downey destimation
was physically off rail., Although the cvidence showed that the
consignee had permission to use a nearby xail spur in the same
block, the shipment was delivered, by truck, to the comsignee's
propexty and not to the spur; respondents made no provision in

their rating for tramsportation from the team track at Downey to
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the consignee. Moxcover, we do not agree that mexe permission to
use another party's spur can justify application of altermative
rail rates undexr Public Utilities Code Sectiom 3863, We are of the
opinion that the staff position is correct and f£ind that there was
an undexcharge of $111.08 on this shipment,

Master Freight Bill No. 3080 (Exhibit 6, Paxrt 1-6) and
its constituent bills wexe rated by Noxrcal at the correct minimum
rate. However, under Trxuckingls tariff the charge would have been
$204.03 nigher. In view of the alter ego relationship, we find
that the higher rate was applicable. )

Freight Bills Nes. 2, 12, 47 and 87 (Exhibit 7, Parts 2-1,
2-2, 2-3 and 2-4) concern the transportation of cedar stock for
Hudson Lumber Company from a sawmill near Andexrsom (Shasta County)
to San Leandro. AlL of this traffic was within the authority of
Trucking's certificate but was rated under permitted authority.
Winans Drothers (the partnership) entered into a contract
(Exhibit 16) with Hudson Lumber Coupany om April 1, 1949 (Trucking,
2 corporation, had not been formed at the time) to perform this
transportation under a rate which deviazed from the applicable
ninimum xrate and which the Commission had authorized in Decision
No. 42666 in Application No, 30100. Later the rate was authorized
in Cases Nos, 4808 and 5432 (Petitiom No. 1) and f£iled in CMIB-2.
The last extension, under Decision No. 56451 (april 1, 1958),
expired on April 1, 19595. After Apxil 1, 1959, the serviece was
purportedly perfoxrmed under permits (but whether of Trucking or
the partnership is not clear) becausc the rallroads had filed a

rate, which combined with an off-rail charge from MRT-2, was lower

than the specilally authorized rate and was available under the
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alternative rate provisions of MRT-2. The charges paid by Hudson
Lunber Company after April 1, 1959 were lawful minimum charges undex
MRT=-2, but it is claimed that CMIB~2 was applicable undexr the
doctrine of altexr ego. Whexe a permitted entity applies uminimum
rates for special customers while its certificated affiliate main-
tains highexr £iled tariff rates foxr the public genexally, undue
discrimination results and the altexr ego doctrinme is properly
applicable; we find in these instances that thewe were umndercharges
amownting to $79.60.

Freight BLill No. 701 (Exhibit 7, Paxt 2-5) involves a
shipuent from Hayfork to the B & D Lumber Co. at Redding, From the
evidence it appears that, in a formal proceeding, Trucking had
justified, and been authorized to apply, a reduced rate from Hayfork
to Redding. (Decision No. 50193, dated Jume 29, 1954; in Case
No. 5432, Petition No. 22.) It applied this rate on the shipment to
T & D. However, B & D is outside Trucking's pickup and delivery
iimfits at Redding., BRoth the applicable minimum rate and Trucking's
£iled rate (they are idemtical) therefore reveal an undexchaxge of
§15.,48. In effect, Trucking does mot challenge this rate or the
facts on which it is based, It does contend that its misrating was
based on a gemeral mistake, Witness Grant Winans testified that all
the studies made at the time the special Redding rate was authoxrized
contemplated that it would affect B & D traffic and that he had
informed etaff observexrs of the fact that 50 to GO percent of the
Hayfork traffic would go to T & D, He further testified that the
staff and his own employees had included in theix studies the 3 & D

traffic, This testimony is in mitigation and will be so considered.

The guthoxrity has since been enlarged to include the T & D premises.
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(Cecision No. 63522, dated April 3, 1962, in Case No. 5432,
Petition No. 2283.)

Freight Bills Nos. 1204, 938 and 920 (Exhibit 7, Parts 2-5,
2-7 and 2~8) concern chisments orxiginating purportedly at Burnt
Ranch, California, located in a mountainous and thinly settled area,
The point of origin was Zound by o staff witness to be seven actual
niles (eleven corstructive miles) fxom the Burnt Ranch post office.
Freight Di1l No, 1204 covered 9,800 pounds, only. It appears from
the ocvideonee that the some tyucks carried lumber belonging to the
Winans brothars themselves, but the split delivery wequirements wexe
not compliced with., The wespondents have rated these shipuents undex
their permitted authorify using MRT-2 altﬁough Trucking had £iled
rates covering the points in question., We £ind an undercharge of
$43,12 on Freight BILLl No, 1204, an umdercharge of $12,75 on
Freight Bill Neo, 938, a2nd am underchaxrge of $25,20 on Freight BLll
No. 920,

On Treight Bill No, 20238 (Exhibit 7, Part 2-9), Redding
to Moumtain View, staff and rwespondents' rote witnesses agreed om
an undercharge of $41,58, On Freight 2L1l No. 20265 (Exhibit 7,
Part 2-10) the undcrcharze was $35.53, In both of these last two
shipments the violeticm arose because Trucking's tariff did not
contain 2 publlicaticn of the switching limits of Andersom,
California.

- Freight BIll No. 820 (Exhibit 7, Part 2-11), dated

Moxen 30, 1960, involves a load of cedar tramsported by the partuer-

ship from San Leandro to Stockton., Respondents introduced an
invoice (Exhibit 27) dated March 31, 1960, listing 14 loads moving

between Maxch 29 and April 1, 1960. Five of these loads moved on
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Marech 30, The ¥ecords show that the requircments of the multiple
lot rule were mot met. In the cirzeumstances, cach 1oad must be
treated as a separate shipment, We cccoxdingly £ind an undewcharge
of $8.25 on Freight Bill No. 820.
Freight 3ill No, 20695 (Exhibit 7, Part 2-12) involved on
undexcharge of $35.52, which was coaceded by respondents,
Frecight Bills Nos, 5255, 5357, 4866, 4643, 4907, 4909,
4870, 4740 ond 5352 (Exhibit 7, Parts 2-13, 2-14, 2-15, 2-16 and
2-17) deal with shipments of steel used in rhe Triﬁity River Dom
project, One issue common to several of these shipments involves
the applicability of the so~called Kett rate, It appears thst the
Commission, in its Special Tariff Docket of Augush 23, 1960, nad
approved a rail rate of 30 comts pex cwt,, minimum welght 80,000
pounds, from Groups 1, 2 and 3 aad Niles to Kett, a station about
five zlles west of Redding, This rate is in evidence as Exhibit 26.
It is flagzed to apply "only as a proportiomal xate om traffic
moving beyond Kett, Califormiz, via highway vehicle to off-rail
construction site in comnection with Spring Creek Tunnel project,’
;t is a matter in dispute in this procceding whether ox mot theze is
such a thing as a "Spring Creelk Tummel project.'” Technically
speaking there is not. The precise titic is "Irinity River Division,
Central Valley Project, California’, followed by the words "Spring
Creek Tunnel". The federal title of this federal project and the
reference in the tariff 4tem do not preelsely agree, Although the
point was much debated at the hearing, neither the staff norx
~xespondents presented significant cvidence, other than Exkibit 26,

concerning the history of this special railroad xate, and the

L
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embigulty was mever adequately zecolved. Im 1ight of the rulcnthatc///
torilf awbiguitics arc to be resolved in fovor of the shipper
(Atlantic Coast Line R. Co. V. Atlantic Bridze Co. 11932 CC4§7;

57 Fed, 2d 654), we find that the burdenm of proving the unlawfel-

ness of the Kett rate Sor these movements has not been met,

Cexrteln undexcharges were conceded by respondents with
xespect to other rate factors imvolving these sceel shipmeats, The
conceded wmdem=charges amount to $35,38 on Pert 2-13, $19.12 on
Part 2-14, $3L.42 on Part 2-15, and $36,04 on Parxt 2-17.

On Freight Bill No, 20626 (Exhiblt 7, Paxrt 2-18), anothex
Burnt Ranch shipment, the staff’s alilegotion of oa unéexcharge is
conceded,

The Commission finds that:

1. TFxrank C. Winans ond Gurant A. Winans axre partners engaged
in the for-hire carrier business upon the public highways of the
State of California.

2. A portion of said business is conducted through a
partnexrship and tuo coxporations,

3. Said partnership, comsisting of Frank C. Winans and
Gxant A, Winans, 1s known as Winams Brothers. Winans Brothers

Lormerly held Contract Caxrier Permit No. 45-1289.

2/ This result makes it unnecassary to pass upon the propriety of
the project limitation stated in the Kett rate, or to determine
whether, under Sectiom 3663 of the Publie Utilities Code, such
a Limitation is binding upon respondents and othexs operating
undex the Higaway Carriexrs' Act.




4o TFzank C, Winans and Grant A. Winans own all, or
substantially all, of the stock of Winans Bros. Trucking Company,
a corporation, Winans Bros. Trucking Company holds a cextificate of
public convenience and mecessity as a highway common carrier under
Decisions Nos, &£3424 and 45016 of this Commissiom, Radizl Highway
Common Carrier Permit Ne, 1-2922 and Highway Contract Carrxier
Permit No., 45~319.

5 Frank C. Winons and Grant A, Winans are the owners of all,
ox substantially all, of the stock of Noreal Trueking Company, a
corporation, Norecal Trucking Company holds Radial Highway Common
Cazrier Pexrmit No. 45-1286 and Highway Contract Carxiexr Perxmit
No, 45-1287.

”~

5. The Winans Brothers partnership, Winams Dros. Trucking

Company and Norecal Trucking Company collectively constitute a

singic for-hire caxricr business having a common headquarters,
common management, coumon office staff, common accounting personnel,
common billing, a common pool of drivers and hauling equipment, and
substantially common cwnership.

7. Winans Bros. Trucking Company is the nominal ownex of the
certificate noted in Finding 4 and, as such owmex, is a participating
carzier in Califoxmia Motor Taxlff Burcau Local Freight Tariff No. 2,
hexeinzcfter in these £indings referred to as CMID~2.

A

S« The respondents othnexr than Winans Bros. Tankexr Division

provided transportation at less tham lawful rates and charges, as

follows:
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Freight Bill .
oxr Bills Correct Charxge TUnder- Taxiff Part Numbex
No. or Nos. Charee Billed chargze Reference (Exhibit € or 7)

676 & 680  $648.42 $636.30 $ 12.12  MRT-2% 1-1
891 & 694  577.98  559.19  13.79  wmT-2 1-2
284-285 600.00 471,57  128.43  MRT-2 1-3
2722 729,21  491.05  238.16  CMIB-2u 1~
516 & 517 703.51 592.43 111,03  IRT-2 1-5
3020 859.21  665.18 204,03  CMTB-2 1-6
2 163.40 146,79  16.51  CMIB-2 2-1
12 163,40  141.89  21.51  CMID-2 2-2
47 167.15  148.85  13.30  cMIp-2 2-3
87 165.40 142,22 23,18  QuT3-2 2-4
108.36 92,38 15,48  CMIB-2 2-5
64.90  21.7%  43.12  cmIp2 2-6
292.30 279,55  12.75  CMTB-2 2~7
2687.28 262,05  25.20  CMIB-2 2-8
235.12 193,44  41.63  CMID-2 2-9

219.98 184,45 35,53  CMIB-2

55.00  46.75 .25  mT-2

173.79 138,27  35.52  pre2

355.61  319.73 35,38  MRT-2

359.82  340.63  19.19  MRT-2

537.12  505.70 31.42 MRT=2
356.21 320,17 36,04 MRT-2

311.40 274,54 36.86 CMIB-Z;
MRT=-2

Total Undercharges: $1,169.13.

“MRT~2 « Calif. P,U.C, Minimum Rate Tariff No. 2, including
the alternative application of rail rates thereunder,

#CMIB-2~ California Motor Tariff RBureau Local Freight
Tariff No, 2.
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9, Respondents other than Winans Bros, Tanker Division
applied reduced rail rates under thelr various permits and Commission
ninimum rate ordexs for a period of two years before such rates were
filed in the tariff of Winams Bros. Trucking Company. Such xeduced
rates were applied during said perlod to tramsportation authorized
by the certificate and taxilff of Winans Bros. Trucking Company as
well as to tramsportation not s$o0 authorized,

10, The effect of such conduct (Finding 9) was to set up two
ievels of rates, one level for selected customers and anothex
(higher) level foxr that portion of the public which might make use
of common éarricr sexrvices.

11, Respondents other than Winans Bros. Tanker Division on
numerous occasions provided storage and other nontrapsporta:ion
sexvices without charge to ¢ertain customexs,

12, Contract Carrier Permit No. 45-1235 of Winans Drothers,

a partrership, was revoked at the request of the permittee on
July 20, 1962,

13. Vinans Bros, Trucking Company, a corporation, has filed
rates in CMIB~2 purporting to be rail competitive xates, effective
June 1&, 1862,

14, Winans Brothers, a paxtnership, Winans Bros. Trucking
Company, a corporation, and Nerxcal Trucking Company, a corporationm,
arc all alter ogos of one another.

15, Tramsportation by the Winans Brothexrs partnership or by
Norcal Trucking Company between the points, and involving the
corodities, included in the highway common carrier operating rights
of Winans Bros. Trucking Company’s cerxrtificate of public comvenience

2ud necessity was subject to the rates set forth inm the flled tariff
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schedules of Winans Dros. Trucking Company, exsept as hexein
othexwise found,

Findings 12 and 13 above are based on official notice
takon by the Commission of its own records rather than on cvidence
received iIn the public hearings herein.

The Commission concludes that the respondents other than
Winans Bros. Tanker Division have violated Sections 453, 494, 3664,
3667, 3663 and 3737 of the Public Utilities Code.

The recoxd zeveals that correetive aetion is necessaxy
in xespect to the permits held by Winans Bros. Trucking Company and
Noxecal Trucking Company., They should be restricted to sexrvice which
1s not authorized by the certificate of Winans Bros. Trucking

Company 'Y

IT IS ORDERED that:
L. IL£, on or before the twentieth day after the effective
date of this ordex, respondents have not paid the £inme referred to
in parcgraph 7 of this order, then the certificate of public con-
venience and necessity authorizing operations as a highweoy common
carriexr granted to Winans Bros. Trucking Company, a corporation,
by Decisions Nos. 43424 and 45016, Radial Highway Common Corrier
Permit No, 1-2923 and Highway Contract Caxrier Permit No, 45-319
issued to Winans Bros. Trucking Company, a coxrporation, and Radial
Highway Common Carricex Pexmit No. 45-1286 and Highway Contzact
Carrier Pexmit No, 45-1237 issued to Noxeal Trucking Compony, a
coxrporation, are hexcby suspended for a period of five comsecutive

days, ctarting at 12:01 2.m., on the second Monday £Lollowinaz the
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twentieth day after said effective date, Respondents inans Bros.
Ixucking Company, Norcal Truciking Company anéd Frank C. Winans and
Grant A, Winans, doing business as Winans Brothexs, shall not, by
leasing tae equipment or other facilities used in operations under
the certificate of public convenience and nceessity and pexrmits
hereinbefoxe set £orth, for the period of suspension, or by any
other device, directly orx indirectly allow such cquipment or
fLacilities to be used to circumvent the suspension.

2. IZf such operating authority and permits are suspended as
hereindbove provided, respondents Winans Dros. Trucking Company, a
coxrporation, and Norcal Trucking Company, a coxrporation, shall post
at their terminal and station facilities used for recciving property
fron the public foxr tramsportation, not less than f£ive days prior
to the begirnning of the suspension period, a notice to the public
stating that the operating auvthority of Winans Dros. Trucking
Company and Norcal Trueking Company has becn sugpended by the
Comaission fox a period of five days, Within five days after such
posting respondents shall file with the Commission a copy of such
notice, together with an affidavit setting forth the date and place

of posting thereof.

3. Respondents Winans Dros. Trucking Company, a corporation,

Noxcal Trucking Compony, 2 corporation, and Frank C. Winans and
Grant A, Wirans, doing business as Winans Brothers, shall cxamine
their recoxds fox the period fxrom June 1, 1961 to the present time,
fox the purpose of ascertaining all undexcharges that have occurred.
L, Within ninety days after the effective date of this oxder,
$aid respondents shall complete the examination of their records

required by paragranh 2 of this oxder and shall file with the
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Commission a report setting forth all undexcharges found pursuant
to that examination.

2. Said respondents shall take such action, including legal
action, as way be necessary to collect the amounts of undercharges
set forth hexecin, togethexr with those found after the examination
required by paragraph 3 of this ordexr, and shall notify the
Commission in writing upon the consummation of such collections.

6. In the event undercharges ordered to be collected by
paragraph 5 of this oxder, oxr any port of such undercharges, remain
uncollected one hundred twenty days after the effective date of
this oxder, respondents shall institute legal proceedings to effect
collection and shall file with the Commission, on the £irst Monday
of each month thexeafter, a report of the uﬁdércharges remalning to
be collected and specifying the action taken to collect such under-
charges and the resgit bf such action, until such undercharges have
been collected in full or until further oxder of the Commission.

7. As an alternmative to the suspension of operating rights
imposed by paragraph 1 of this oxrdex, respondents may pay a f£ine
of $3,500 to this Commission om or before the twentieth day after v
the effective date of this oxder.

3. ' On the effective date of this oxder, the Seeretary of
the Commission shall cause Radial Highway Common Caxrier Permilt
No. 45-1206 and Highway Contract Carrier Permit No, 45-1287, issued
to Norcal Txucking Company, a corporationm, and Radial Highway
Coumon Caxrxier Permit No., 1-2920 mmd Highway Contract Carrier Pexmit
No. 45-819, issued to Winans Dros. Trucking Company, a coxporation,
to be amended to prohibit said corporations from transporting

commodities which Winans Bros., Trucking Cowpony, a corporation,
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is obligated to tramsport as a highway common caxyiesx as defined in
the Public Utilities Act.
9. Case No., 7172 is hexeby dismissed as to Winans Bros.
Tankex Division, a corporation,
The Sccretary of the Commlssion is directed to cause
pexsonal sexvice of this order to be made upon cach respondent.
The effeetive date of this oxder as to cach respondent shall be

twenty days after the completion of such service upon such

respondent, 42/ 2
Dated at l » California, this RE =

day of 57 7 . 1964.

President
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SEPARATE QOPINION OF COMMISSIONERS GROVER AND HOLOEOEE

We concur in the oxder, and also in the opinion and findings,
except as to the following matters:

1. In discussing Parts l-1 and 1-2 of Exhibit 6, the Commis-
sion's opinion upholds the requirement of MRI-2 that the so-called alter~
native common carrier rates here involved must be constructed across a
team track or established depot. In our view, such a requirement is
contrary to the mandate of Section 3663 of the Public Utilities Code.
That statute contemplates equality of rate competition between railroads
and trucks. By rail, similar goods actually moved across this private
spur, and the resulting rate was lower than that herein allowed respond-
ents by the Commission.

2. The Hudson Lumber Company shipments (Parts 2-1, 2¢2, 2-=3 and
2-4 of Exhibit 7) do not justify the application of the alter ego doc-
trine. That doctrine applies only when adherence to the fiction of

separate entities would lecad to an inequitable result. (Automotriz ete.

v. Resnigk, 47 Cal.2d 792.) No such result has been shown in connection
with these shipments. We agree that "where a permitted entity applies
minimum rates for special customens while its certificated affiliate
maintains higher filed tariff rates for the public generally, undue dig-
crimination results and the alter ego doctrine is properly applicable;”™
the Commission has correctly so held in connection with respondents?
operations generally. The history ¢f the Hudson Lumber Company contract,
however, shows that the filed common carrier tariff was not so used; quite
the contrary, that tariff included the special less-than-minimum rate
which had been authorized by the Commission. The evidence is clear that
the parties allowed the special rate authority to lapse solely because
the even lower alternative rail rate became available under MRT-2; so far
as the Hudson Lumber Company transactions are concerned, the subsequent
use of the MRT-2 rate and the failure to lower the C(MIB-2 rate to the new

rail rate were not for an inequitable purpose.




3. The Commission has here displayed, we think, excessive zeal
in enforcing cexrtain of the documentation provisions of the tariff.

For example, some of the Hudson Lumber Company shipments failed
TO comply styictly with the multiple lot rules. It is true that a heavy
burden rests upon a carrier to explain any failure to adhere to the
technicalities of the minimum rate tariffes; detailed evidence of shipping
transactions is often within the control of the parties and difficult for

the Commission ox its staff to uncover. (CGem Freight Lines, 61 Cal.Puc

411, 426.) However, the evidence shows that on virtually every day in
question there was more than one load carried, so that the ¢laimed mindmum
weight was in faet picked up. Moreover, the presentation of the shipper
is compelling that the asserted deficiencies as to particular details of
compliance were due to inadvertence; the amount of lumber which was daily
available for pickup far exceeded the necessary minimum, and the written
contractual arrangements of the parties left no doubt concerning instruc-
tions or tender. The evidence negates the possibility that the parties
sought or needed to evade the minimum rate tariffs in connection with
these movements.

Again, where shipments were erroneously rated with stops in
transit (Exhibit 6, Parts 1-3 and 1-5), the parties naturally did not
bother to provide the documentation necessary for the type of rating ulti-
mately determined to be appropriate; the Commission has seized ubon these
deficiencies to increase the undercharges, ignoring the fact that the
necessary documentation could easily have been included - and no doubt
would have been included -~ if respondents had not thought it unnecessary.
No .isuggestion has been made that respondents stood to benefit in any way
in ¢onnection with the documentation procedures actually used.

This has been an unusually complicated case, and at the hearing
even our staff experts were shown to have committed error in thedir rating.

Moreover, there is established precedent for adopting a reasonadble attitude




toward mere technical mistakes of the type here involved. (J. L. Talk-
ington, 58 Cal.PUC 720.) The rule that filed common carrier tariffs are
O be strictly interpreted is wholly inappropriate in & minimum rate en=
forcement proceeding. The Commission, not the carrier, designs and pro=
mulgates the minimum rate tariffs; they are laws, and, like other laws,
they are to be reasonably interpreted with a view to accomplishing their
purpose. The harsh application of the documentation requirements in this
case does nothing to further the objective of suppressing harmful com-

petition.
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