ORIGIHAL

BEFORE THE PUBLIC UTXLITIES COMMISSION OF THE STATE OF CALIFORNIA

Decision No. 6'7334

Application of THE PACIFIC TELEPHONE

AND TELEGRAPH COMPANY, a corporation,

for authority to carry ouft the terms Applicetio
of a coptract for the furnishing of

chaznels and related facilities to

SUBSCRIPTION TZLZVISION, INCORPORATZD.

Pillisbury, Madicon & Sutro, Arthur 7. George,
George A. Scars oand John A, Sutro, Jr., by
George A. Sears and John A, Sutro, Jr., for
appiicant,

williame K. Coblentz and Bautzer, Irwin,
Schutzbhank & Schwab, by Woodrow M. Ixwin,
£or Subscxiption Television, I[mcorporated,
intervenorx,

Fredoerick C. Dockweiler, for Committee fox
Fxce Television, protestant,

R W, Russell, by K. D. Walpert, for the
City of Los Angelcs, iuntercsted party.

roy M. Rick, Frank M. Winckler and Jexrome
Jocephn, ABLCKESTed partias, appearing in
propria personac.

Elmer Sjostrom and James G. Shields, for the
commission oraff.

The Pacific Telephone and Telegraph Company requests

authority to caxry out tne terms and conditionms of an agrecement
entered into with Subscription Television, Incoxporated, (SIV) for
the purpose of furnishing channels and related facilities for trans-
mission of television and acudio progrom material within a desigpated
axca of Los Angeles, Califorria, consisting of approximately 10,766
living units.

Public hearings werc held im Los Angles on March 25, 1964,
and in San Francisco op April 1, 1964, btefore Commissiooer Beumett

and Examizer Daly. The matter was submitted uponm rceeipt of briefs

since filed and corsidered.




Undex the terms of the agrecment, dated Fevruary 10, 1964,
applicant would furnish comumumication chamaels to STV for trons-
mission of video, audio and inZerrogation and xresporse signals be~
tween SIV'e studio and the premises of the subscribers of STV. These
channels would be provided by ccoble from the STV studfo to applicant’s
central office, and then by a cable distribution network from the
central office to the buildings occupicsd by the subsexibexrs ¢f STV,
Coonection within the building for cach subscriber would be made by
service drops. Zach drop would texmimate on a comnecting block.
Applicant would alco pzovide chonmels fxom the premises of STV sub-
seribers to the STV studio s0 25 to tramcmit billing response cigrals.
When am imterxegation signcl from SIV's studio is received at the STV
station sclector in onc of its subscribex's premises, an audio fre-
quency response sigral is returmed indicating which STV program is
being watched,

Service under the agreement would require the inmstallation
of 19.76 cable miles of feeder chanmels and 55.15 cable miles of
distribution chanmels. The estimated costs and the agreed chaxges
Soxr the scrvices to be provided wexe brokem dowon into the follcwing
major classifications: (1) fecder cable, (2) distzibution eable,
(3) head end cquipment, and (4) <drops.

According to Exhibit 4 the costs and charges, based upos

an allecatiop of estimated amnual revenues, would be as follows:

Investnent  Noaxecoveravle Annual
Cost CostL¥* Charge

Teeder $184,664 $188,482 $ 85,305
Distribution 403,983 427,949 153,151
Head Z2d 82,213 62,986 34,857

Total 670,860 679,417 273,313

includes novreusable material, labor and engineer~
ing, plus cost of remcval, le5s salvage.

Applicant contends that the proposed rates and chaxges

are fair cond reasonable gnd wculd be compensatory without burdening
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other ratepayers. The agrecment requires SIV to deposit with eppli-
Cont momeys equal to the noarecoverable costs of $679,400 to protect
applicant against financial 1o0ss ip the event of any eaxly discone
tinvance of chammel facilitics provided. Applicunt would make =o
charge to the subscribess of STV, would have no responsivility for
the selection of the program material and would make 20 commections
to television sets,

Statements in support of the proposced agreement wexre made
by zepresentatives of the Scxeen Actors Guild, The Fair Trial for
Pay TV Committee, the Screew Photographers, Local 659, I.A.T.S.E.,
and several individuals speaking in their own behalf., Stcotemests in
opposition to the proposed agreement were made by representatives of
the California Federatiom of Women'’s Clubs, the Motion Picturxe
Projection Local, 1.A.T.S.A., the National Council of Senmiox Citizens,
the Stockton Remtal Property Association, 50 merchants in the Sacra-
nmento area and by several individuals speaking in their own beheslf,

The statements were primarily direeted to the advantages
cnd disadvantages of pay TV as opposed to free TV. Several requested

that the Commission defer decision on the application pending action

by the public electorate op a proposed imitiative measure that way

be placed or the ballot for the genmeral election in November of this

year,

Prior to submission the presiding Commissioner requested
briefs on three issues:

1. Whether or not the proposed service iz a public
utility operation subject to the jurisdiction of
the Commission?

2. Would the proposcd service under the contract
comstitute a burden upon applicant's ability to
provide public utility telephome service?

Docs the Commission have the authority to delay
its decision until November 1964 pending the
outcome of the initiative measure?
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Jurisdiction

The lecading Califermia case and the on2a cited by all parties

was Television Treramission v, Public Urilites Commission (47 Cal.2d

82). 7The petitioners therein operated a "community television
antenna'', furnishing coaxial tclevicion anmtemna service to approxi-
mately 950 televicion scts within an arca in Contra Costa County.
Tae anterna was placed at a point of high elevatior and amplified
television signals were tramsmitted through a cooxial cable, wiich
was owncd, operated and maintaimed by petitioner, to the homes of
petitionmer’s subgeriberc. Pursuant to am agreemernt, the cable was
attached to the poles of The Pacific Telephome and Telegraph Coxpany,
for which petitiomner paid a fixed chaxrge per pole pexr year., A com~
plaint was filed with this Commissica alleging deficleacies in
sexvice. Following hearing, this Commission found that petitioner
was operating as & telephome corporation.

Upon review the Supremec Couxt held that a community tele-
vision service did mot fall within the definition of a '"telephone cor-
noracion'' because its transmission of television signals by the use
of poles and wires was not in comnmection with or to facilitate commun-
icatioz by telephone. The Court therefore held that the operations

pezformed by petitioner were zot those of a ‘telephone corporation”

(L
within the meaning of Sections 216(a) and 233 of the Public

{1} 216(a) "Public utiliry' inocludes every common ¢axrier, toll
bridge corporatien, pipcline coxrporation, gas corporationm,
¢lectrical corpoxation, telephone corporation, telegraph
coxrporation, water coxporation, wharfinmger, warehouseman,
and heat corporation, whexre the scervice is pexformed for

or the commodity delivered to the public oxr any portion
thexeof."

233 'Telephone line' inecludes all conduits, ducts, poles,
wires, czbles, instruments, and appliances, and all other
recal estate, ZLixtures, and personal property owned, con~
trolled, operated, or managed in comnection with oxr to
facilitate communication by telephone, whether such

communication is hud with or without the use of trans-
mission wires.™

/.
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Utilities Code and mot subject to :.eejurisdiction of this Commission.

In the instant case, however, the agreecment provides that
applicant is to furmish STV chanrels for ome~way treasmission of tele-
vision (video and audio) and cudio program material, chamoels for
interrogation and wesponse signmals for billing purposes, as well
2s drops and xzelated facilities. All cquipment and facilities fur~
nished by applicant would be installied and maintained by applicant
and would remain the property of applicant., Ownerchip and cootrol of
the facilities invoived would remain with applicant. The agrcement
further provides that, in the event applicant files a tariff with the
Commi,ssion, the contract would terminate and all serviee provided
thereafter would be provided pursuant to the tariff, The agreement
is specifically made subject to all chavges or modifications which
this Commission may direct in the exercise of its jurisdiction.

To provide the proposed cexvice, applicapt would be util-
izing public utility facilitics that have been wholly dedicated to
the public usc for the purpose of transmitting the commodity of STV
(television cntertaimment) to the subscribers of STV. As stated in

Television Trapsmission v. Public Utilitics Commission (cupra) at

page 87:

"ye % % Pacific Telephoue and Telegraph Compeny
was unquestionably a telephone corporation, and
it remains a telephone corporation and its lines
remain telephone lines, even though they were
incidentally used to transmit other forms of
comurication.”

It naturally follows that, vhen providing the proposed

service to STV, applicant will remain a "telephome coxporation' with-

in the meaninz of Sections 216(a) and 233 of the Public Utilities

Code and as such, is subject to the jurisdictior of this Commission.
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Ability of Apnlicart to Perform

| IZ the proposad service is fimancially self-sustaining it
would cnable applicant to make better use of its facilities and
conceivably could result in lower telepihonc rates., It must not,
however, place a buxden upon applicant’s other customexz,

The proposed service is original in nature and therefoxe
the costs axe bascd uvpon estimates, As 2 result, applicant does
not intead to file a tariff until such time as =he validity of the
estimate can be tested., Although the propesed rates and charges
appear to be reasonable and compensatory, it would be in the pubdlic
interest if applicant were xzequired to £ile a fimeacisal breakdown
of the opexation and if it were 2lso required to eventually f£ile &
appropriate tariff,

During tac formative stages, applicant would be protected
2galnst possible loss resulting from eexly discontinuamce of service
by the deposit of $679,400, which would equal the amount of appli-
cant's estimated nonrecoverable costs.

Delay of Dec¢ision

The time within which the Commission rendexrs a decision
in a proceeding before it is a matter of discretion., In the absence
of an abuse of that discretiom, there is no limitation upon the
Sime,

The Commission is not here determining the relative merits
of pay IV as opposed to free IV. The question of whether the people
of Califormia should have pay TV is not for the Commissicn to decide
provided the tramsmission of pay TV does not impair the ability of

the public utility to provide scrviece to its other customers.
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The plar of operation sudmitted by Subscription Television,
Incorporated, clearly shows an inteation to coter into the "sub-
scription televisica DLusiress” as defimed in Soction 35001 of the
Revenue and Taxaticn Code, The xight of STV to enter into zuch a
businese 1% specifically permitted by Section 35002 of the Code,

In view of the receat expression of the California Legislatuze
authorizing STV to enter imto busizese in the manner ,proposed

{Ch.5, Stats., lst Ex. Sesc.lS63), to defer decicion in this matter
pending possible electorate action in Novembor of this year, rosult-
ing in a de facto repecl of an emactment of the Califormia Legisla-
ture, would, in the oplnionm of this Commission, comstitute an abuse

of discretion.

Firdipgs and Conclusiorns

1. Applicant iz a public utility subject to the jurisdiction
of thds Comxission,

2. Under the proposed sexvices applicant would furvish com-
munication services to STV through certain chavnels and xelated
facilities for tranmsmission of television and audio program material.
Saié chamnels and related facilities would remain the property of
applicant subject to its ownership and control.

3. The performance of the propoced scrvice by applicant for
STV would not change the status of applicant as a 'telephone corpora~-
tion’’ subject to the jurisdiction of this Commission.

4. The proposed rates and chaxges as set forth in the cgree-
ment appeaxr to be reasonable and compensatory. The deposit of
$679,4C0 appears sufficient to protect applicamt against possible
loss in the event of early termination of service.

5. Applicant should be required to file periodic rxoports

covering the results of operatirng the proposed service.
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$» The agreemern* as set forth in the application does not
appear to be adverse to tia Public interest; aowever, applicans
should be required o £file an eppropriate tariff as soonm as nractice
able and should be required o perform said Service puxsuant to ies
tariff rather than the agrecment,

7. To defer deeision in this matter until November of this
yesr pending the outcome of a possible izitiative measure would

comstitute an abuse of diceretion,

ORDER

IT IS ORDERED that:
1. Thc Pacific Telephone and Telegraph Company it authorizas
Lo caxrry out the terms of the coatract attached to the application
@2d marked Exhibit A, with Subscription Television, Incorporated,
dated February 10, 1964, including Schedules A-]1 and A~2 attached

thereto.

2. After the applicant has experienecd a full caleondar year's

operation thereunder, it shall, within pinety days thereafter, sub-

mit a results of operation report for such firse ¢alendar year to
the Commission, Such report shall include Supplemental informatioen
concerning the amount of deposit refunded, if any, detail of nope
recurring charges and the end-of-period number of drops being pro-
vided under the contract,

3. After the applicant has had two full calendar years'
operating experience under this contract, it shall submit, within
ninety days thercafter, a Xeport setting forth the advisability of
providing this service on g tariff schedule basis and, if advisable,

2 proposed tariff schedule in definitive form,
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4. Applicant shall notify the Commission when operations
under this authority hove begun 2nd service is being rendered so- sud-
scribers as contemplated in the contract.

5. The authority granted herein will lapse if not exercised
within two years.

The effective date of this order shall be twenty days
after the date herxeof.

Dated at : Fruvels , Califormia, this
St day of

e

i

Haliid B5kdst

commi s8190ers
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I dissent.

The issue of whether Subscription Television is a public utility
was raised at the hearings and, Dy specific direction of the presiding
commissioner, was briefed by the parties. That issue should have been
decided.

In my view, Subscription Television is a public utility.

-




