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Decision No. Q733

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Application of )

SUNEET TRANSFER SERVICE, a corporgtion,g

of San Diego, for a yermit as a highway i v )
contract carricr (Appl. No. 37-%92g-H),) Application No. W+128
for the transportution of property, )

California. (Pile No. T-71,39%). )

Bruge R. Geornaert, for applicant.
plmer Sjostrom, for the Commission starlf.

QRLINIQOX

By this application, as amended, Sunset Transfer Service,

a corporation, requests the issuance of either a highway contract
carrier pernit or a radial highway common carrier permit or that
it be authorized to acquire the highway contract carrier permit
presently held by California Motor Transport Co.

A public hearing was held before Examiner Daly on March 20,
1962, at San Francisco.

Applicant and California Motor Transport Co., a ¢orporation,
are wholly owned subsidiaries of City Transit System. All officers
of California Motor Transport Co. are also officers of applicant.
California Motor Transport Co. 15 a certificated highway common car-
rier operating extensively throughout the state.

Applicant proposes to operate with equipment and personnel
of the common carrier. Applicant requests permitted authority
primarily to meet temporary competitive situations by charging rail-
competitive rates lower than those in the tariff of California Motor

ransport Co. while the latter is preparing to publish such lower

-1-




4. 4#328 - ac

rates. After the lower rates became effective, the service would
be provided by the common carrier, California Motor Transport Co.
Applicant also proposes to use the permits to transport s»lit
piclkup and split delivery shipments when some of the points of
origin or destinmation are on the routes of the common carrier and
other suceh points are nob.

Applicant's counsel referred in broad terms %o a general
investigation in which he understood the Commission would receive
evidence on the gquestion whether or not a highway common carrier may
operate, through an affiliate company, a permitted operation such as
proposed herein and such as California Motor Tramsport Co. assertedly
had done for some 2% years prior to 1961 when the permits of the
affiliate were acquired by the common carrier through corporate
nergers made for tax advantages.1 He stated that there would bhe no
objeetion by Californiz Metor Transport Co. to being treated in the
sane manner as other members of the transportation industry, but
that 4% would be unfair and disceriminatory to deny the permits to
applicant while other highway common carriers are conducting opera-
tions of a permitted nature in affiliate companies. He suggested
that 1f the Commission were reticent to issue the sought permits iU
night linit them to a year-to-year termination date, so that
whavever the Commission may deelde in its genceral investigation on

an industrywide basis could be applied to this applicant.

Presumably counsel's allusion was to Case No. 7158, zn investi-
gation into the operations, services, rates, and charges of all
carricrs of passengers or property in California. No evidence
on the5§uestion as stated by counsel was introduced in Case

Yo. 715C.
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It L5 fundamental that no commen carrier may deviate from
1ts tariff schedules (Sec. 9%, Public Utilities Code); nor may
2Ny persen or corporation transport, both as a highway common car-
rier and as & highway contract carrier, the same commodities between
the same points (Sec. 35%2). Similarly, a radifal highway common
carrier permit cannot be operative with respecet to traffic for which
the holder possesses a highway common carrier certificate.2 With
respect to split-pickup and split-delivery shipments to points on
and off the common carrier routes, the Commission heretofore has
determined that under the existing statutes a carrier may hot handle
property as a single shipment, part of which ic for delivery at a
point authorized to be served under its common carrier certificate
and part at 2 point or points not autnorized to be served under the
certificate (Decision No. 61265 dated Deceamber 28, 1960, unreported,
in Case No. 6186).

With reference to any and zll of the statutory restraints
referred to in the preceding paragraph, it is axiomatic that a
highway common carrier may not do through its alter ego that which
it camnot lawfully do directly.s

See Peonle v. Gelisbeek, August 16, 1957, 153 C.A. 26 300. In
recent years all permits issued by the CommiSsion to operate as
a highway contract carrier or radial highway common c¢arrier have
included the condition: "Sald Carrier shall not engage in the
transportation of property over the public highways under this
perzit when such transportation is covered by said Carrier's
Highway Common Carrier operative authority."

See Decislon No. 5092% cated December 30, 195%, in Application
Yo. 35927, Direct Delivery System. Ltd., 53 Cal.P.U.C. 761.
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The Commission finds thet applicant and California Motor
Trancport Co. are the wlter ego of cach other, and that 1f the
requested permlts were issued applicant could not lawfully use them
for the purposes intended. The Commission concludes, therefore, that
tae permits should not be issued. The application will be denied.

As hereinbefore indicated (footnote 1), the Commission does
not have before 1t any general investigation related to %the subject
matter of this application. The law 1S settlod thot a common car-
rier may not deviate from its tariff schedules. Regardless of
competitive or other compulsions, any undertaking by a common car-
rier to <o so dircetly or indirectly must de cordemned as unlawful.
The Commission will direct its Tramsportaotion Division staff to

bring to the Commission's attention sny evidence of such operations
in order that the permits may be terminated or made subject to sueh
additional terms and conditions as are required.

1T IS ORDERED that this application {5 hereby denied.

This order shall become effective Twenty days after the

date nerecof. y

2 Dated at San Francisco, California, this __-f_f___ day of

, 196k,
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