


DRIGINAL

BEFORE THE PUBLIC UTILITIES COMMISSION OF TEE STATE OF CALIFORNIA

Decision No. ©7338

In the Matter of the Application of )

ZMILE POZAS and FLORENCIO POZAS, a )

partrership dba POZAS BROS., of )

Sunnyvale, for a permit as a4 radial )

highway common carrier (Appl. No. )  Application No. %4129
43-5272-R), for transportation of )

agricultural commodities, statewide. )

(Filed No. 7-71,9%1). )

?

Marvin Handler, for applicant.
Paul ¥. Hogan, for Commission staff.

OPINION

e —

Emile Pozas and Florencio Pozas, doing business as Pozas
3ros., request a radial highway common carrier permit for the
statewide transportation of general commodities.

A publie hearing was held before Examiner Daly on
Mareh 13, 1962, at San Francisco.

Applicants formed their partnership in 1943, They,
together with a thirg brother, are the sole stockholders in the
Pozas Bros. Trucking Company, a certificated carrier recently
authorized by Decision No. 62865 %o transport general commodities
between its former certiflicated points (points in the San ™rancisco
Territory; points between the San Franciseo Territory and the Los
Angeles Basianerritory on Highways Nos. 101, 99,Aand 50; boints
between the los Angeles Basin Territorys; points on Highway'mb; 152

between Highways Nos. 101 and 99); on the one hand, and Saceramento,’

Stockton, San Diego, Santa Cruz, Watsonville, Monterey and Pittsburg,

on the other hand."Authority tO serve intermediate points was
denied. |

.




The partnership owns the terminal property which 1s leased

to the corporation. The property's approximate market value is
£60,000. The partnership also owns and operates two units of equip-
ment. The corporation will provide the partnership with the necessary
maragement, office help and equipment for which the partnership will
be charged.

Applicants request the permit for the following reasons:

1. To facilitate the transportation of split-delivery

shipments on a competitive basis with other permitted
carriers.

2. To facilitate the transportation of government

traffic on the basis of assessed govermmental
guotations.

3. T0 mininize the ineome tax dburden.

Because the Commission has held1 that a carrier may not
lawfully combine certificated and permitted authority for the purpose
of providing a split-delivery service, applicants claim that the
corporation, as a result of the recently certificated extension, will
lose traffic to its certiffcated terminal poinmts. Prior to being
certificated the corporatiéﬁ could provide the extended areca with a
split-delivery service under its permits. Upon being certificated
to Sacramento, Stockton, San Diégo,'Santa Cruz, Watsonville, Monterey
and Pitisdburg, the corporation could no longer prbvide a split-
delivery service to interﬁediafé'points. As a result, applicants
contend that the corﬁ§r§tion ¢can no lqnger compete with the permitted
carriers and therebi not only loses traffic to the intermediate

points but to its certificated terminal points as well.

,
Decision No. 61265, infra.
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Applicants arzuc that Section 3572 does not provide the
Commicsion with any alternative but to grant the permit once financlal
responslbility has been shown, although the Commlssion may attach to
the permit such terms and conditions as, in 1ts judgment, are required
T0 assure protectlion to persons utilizing the operations. Applicants
see no need for any restrictions, but would not be seriously con-
cerned so long as whatever restrictions should be alfixed would
pormit accomplishment of the stated purposes.

Applicants contend that while Lt may not be lawful under
the Commission's interpretation for a highway common carricr to split
deliver on and off 1ts certificate, there i3 nothing to make unlawful
this rendition of that service by an affiliavted pemitved carrler.
Appllicantsargue that the mere fact that there are two entities
cormonly controlled by affiliated interests, one as & common carrior
and onc as a permitted carrler, does not of Ltself Indlicate any
11legality. Applicants' counscl states that the Cormission has
historically issued permits without hoaring upon the bare recital in
the setitlon showing the reasons for the relationship of the compan-
fes. Ho referred to the setting of this application for nearing as
a change In long-established policy, and ¢ited declsions of the

courts in support of a principle of law that long-establliched acdminle-

trative interpretation has the effect of a statute and cannot be

changed willy nilly by an administrative agency without going through
the proper rule-making procedures of gonmeral noticeo to the public,
and then only within the framework of the statuto pursuant to which
they are belng promulgated.

In concluding, applicants® counsel argued: "Elther the
Commisslion ousht To permit this appllcant to get competitive as 1T

was before with tho others that the Commiszion has permitted to do
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this wvery thing, or take away from tho others the permits which they
are operating .... Let us not have one carrior dlseriminated against
while others are permitted to do the very thing that wo come here
before you openly and ask to be permitted to do.”

The Commission has not knowingly Lssued any permit to be
used for circumventing any provision of law, and will take appropri-
ate actlion with rospect to any unlawful operations of which 1%
beeomes awarc. It Ls fundamental that no common carrler may deviate
from 1ts tariff schodules (3ec. LSL, Publlic Utilitles Code), and for
& number of yoars all radial highway common carrier permits Lssucd
To entities possocssing certificated authority have included the
rostriction that the c¢arrier shall not engage in the transportation
of property under the pormit when the transportation Ls covered by
the highway common carrler operative autnority.z

It likewise Is fundamental that a highway common carriler
may not do through L1ts alter ego that which 1t cannot lawfully do
dtrectly.3 For this reason the Commisslon irnguires Into applica-
tions for permits where LIt appears that appllcant may be the alter
ego of a highway common carrier. This inguiry has for its purpose,
among possidbly others, the determination whether, and if so what,
torms and conditions should be attached to thoe permit to assure
protection To porsons uwtilizing the operations. Where appropriate,
the inguiry may take the form of a public'bcqring. Contrary to
applicants' arguments, the Commission has made no change Iin long-
established policy with rospbét to the Ilssuance of permits.

Applicants hereln propose to use the requested radial

highwoy common currier permlt for the stated purpose, among others,

ZﬁThis restriction Ls no more than a reflectlion of the statutes.
See People v. Geljsbeeck, Aug. 16, 1957, 153 C.A. 24 .300.

3 Seo Declsion No. 5092 dated December 30, 1954, in Application
¥o. 35927, Direct Dalivery Svstem, Ltd., 53 Cal.P.U.C. 761.
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of transporting as a single split-pickup shipment or 2a single split-
delivery shipment property origlnating or dostincd both to points
for which Its afflliate is certificated and points for which its
affiliate Lz not certificated. The highway common carrier cannot
Lawfally Qo this;u 1t follows that 1ts altor cgo, the applicants
ncrelin, cannot lawfully do 50 either.

Applicants assert that 1f tho radial permit Is granted
the partnership will opérate under it pursuant to the appllicable
tawe, ralos and rcgulations, and that the permit will not be usoed
for the purposce of discedtimination. According to applicants, the
partncrshlp operatlions porformed pursuant to the radial peormlit would
not only constitute a legal solutlion to the problem of handling spllit-
delivery shipmonts, but would also reduce the Lincome tax burden and
thus Improve the corporation’'s net carnings.

'After consideration, the Cormission finds that applicants
have the finanqial responsibllity to perform the operations proposed.
The ﬁermit_will bo Lssuecd subject to the conditions usual to such
permits, and to the andditlonal condition, which the Commission
hereby finds to be required to assure protoctlon to persons utilizing

the operations, that applicants shall not engage in the transporta-

tion of property over the public highways under tho pormit when such

transportation Is covercd by the highway common carrier operative
authority of vhelr alfer ¢go, Pozas Bros. Trucking Company, a cor-
poration. Applicﬁﬁtﬁ ars placed{ﬁpbn noTLCe thaﬁ the transportation
of split shipmcnté in'mixcd certificﬁted-pénﬁitted operations as

proposed would bo unlawful (Deeision No. 61265, supfa).

L
See Declclon Wo. 61245 dated December 28, 1950, unroported, in
Casc No. 6186, Investigntion on Commission's own motion of mixed
operations of certirlcatced and permitted highway carriers.
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IT I35 ORDERED that the Seceretary of this Commission issue
to Em{le Pozas and FPloremcio Pozas a radlal highway common carrior
sermit, sald permit to include, in addition to the standard con-~
dizions,the following conditvion:

"Said Carrier shall not ongage in thoe
transportation of proporty over the publlic highways
under this permit when such transportation 1s
covered by the highway common carrler operativeo

aubhority of POZAS BROS. TRUCKING COMPANY, a cor-
poration.”

This order shall becomo offcetive twenty days alter the
date hereof. '
(’\ Dated at San Franclsco, Californin, this day of

\W, 196L.
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