
Decision No ___ b_7_3_3_9_ 

BEFORE nrz PUBLIC utILITIES COMMISS ION OF nm STATE OF CALIFORNIA. 

Investigation into the safety, main- ~ 
tcnancc, operation, use and protection 
of the following crossings at grade 
"With the linc3 of SOU'!'HE~ PACIFIC ~ 
COMPANY in the County of 1nyo 
California, on U. S. Ri~way 395: 
Crossings Nos. BAM l:.9S.g, BAM 489.7, ) 
BPJ{ 481.3, and BAM 464.2. ~ 

C.ose No. 76L~1 
(Filed June 4, 1963) 

Randolph Karr, for Southern Pacific Company; 
respondent •. 

Gcorz..e I>. Noe and warr~ P. Marsden, for the 
gtate ot California, State Depar1:ment of 
Publlc Works; Robert W. Fisher, for the 
County of Inyo, Road Deparemcnt; G. R. 
Ydtehell, for Brotherhood of Locomotive 
Eneineers; interested parties. 

R:i.charc' D. Gravelle and ~obert C. Marks, 
for tEe commission staff. 

OP-I~lION ---- ......... -- .... 

The Commission, upon its own motion, ordered an investi

ea~ion into the safety, ~intenance, operation, use snc protection 

of these four crossings at grade of Southern Pacific Company across 

the F~blic hienway, ~mely, U. S. Hishway 395, in the County of 

1oyo, California, said c=oss1ngs being desien~ted as Crossinga Nos. 

BAM l:·S9.8, BAM [~3S.7, BAM [:.81.3, and BAM l;.64.2. 

ThiG order states tha: it was issued for the follOWing 

purposes: 

1. To determine whether or not the public health, safety 

3nc welfare require the installation and maintenance of additional 

or improved protective devices at any or all of said crossings. 
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2.. 'to dcteroine 1¥hether or not the public health, safety 

.:uld welf3.rc require the relocation, widening, or other altera

tion of any or all of said crossings. 

3. 'Io prescribe the terms on which any such installation 

and ~ntenancc of additional or improved protective devices, 

relocation, widening, or other alterations shall be done" and 

to cake such appo~tionment of costs, including m~ntenance costs, 

among the pa::::ics) or tJny of them, as may ~ppcar j'Jst anel rc.:l

·sonable. 

4. 'Io issue any other ordc::: or orders that m.:ly ~e ap!,ro

priatc in the lawful e~crcisc of the Commission's jur;.sdiction. 

Pj.l~lic hearings 'We're held 3t Lone Pine, Cali::oxn1.a, 

on July 30 and 31, 1963, ~d ::1:1: Los Angeles, CZllifo rni 01 " on 

Decet:lbe: 5 o'lnd 6, 1963, be£oX'c Examiner DeWolf, .:t wl~~h time 

evidence, both or.:.l ~c. doc'tlIIlentaxy, W.:LS ade:.:u:ed and :bc CC'.::Cr 

was subc1tted for decision on Dccecbcr 6, 1963, as to ell cat

tcrs" except that tb.c cost of maintenance phase was continued 

to a da:e to be set, and sUbject to the £i!~ns of wri~:cn b~~~fs 

which 3X'C no't': on ;!;;.le. 

The Commission s~~f prepared, and introduced into 

evidence as Exhibit No.1, ~ engineering report locating these 

four cross~ngs on u.s. Highway 6-395 in Inyo County between 

the Inyokern County line and Lone Pine. .The area is 
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d¢scribed as unimabited desert. The tracks run in the same general 

direction as the road, but not at cqu~l parallel distanees or in 

sight of the road. The terrain is somewhat rolling and the high

way is hard surface and in excellent condition with four-lane 

stretches in several locations. The use of each crossing 1s approx

imately the same and Exhibit No. 1 describes the 1962 annual traffic 

census as 5,000 daily average at seasonal pem~ traffic and 2,500 

annual daily average. The staff witness testified that he observed 

the automobile traffic traveling in excess of the posted 65 m.p.h. 

speed limit at these crossings. 

Exhibit No. 1 st8tes that one freight train travels north 

from YJ.Oj ave at 7 :01 a .m. on Monday:) Wednesday, and Friday, and 

returns Tuesday, Thursday, and Saturday, leaving Lone Pine at the 

same time, and that the maximum permitted train speed is 30 m.p.h. 

Exhibit No. 1 also contains the accident records for these four 

crossings. The only accidents reported on the two south crOSSings 

were one in 19l~ and one in 1941, and at the northerly crOSSing, 

one each in 1935-1960 and 1961, resulting in injuries but no deaths; 

the record of the Olancha crOSSing was very bad having nine accidents 

during the period 1942 to 1962, involving two deaths each in 1945, 

1958 and 1962. Further subsequent testimony indicates a death in 

1963. 

The potential accident factors listed in the report are 

as follows: high speed of vehicular traffic; acute angles at which 

ehe track crosses the hiShway; varying distances of eight to 17 

miles between crOSSings in wh~ch the track and highway are generally 

parallel; desert growth of sagebrush and Joshua trees; and curves 

in the highway adjacent to the two northern crOSSings. 
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The staff recommendations are as follows: 

1. Crossing No. BAM-46t~.2 (l!. miles south of Little Lal<:e): 

Install two Standard No. 8 flashing light signals~ with back lights. I 

2. Crossing No. BAM-481.3 2 miles north of Dunmovin); 
Crossing No. B~~-l~9.7 4 miles south of Olancha; 
Crossin No. BPJ1-499.8 2 miles north of Carta : 

Install two Standard No. 8 flashing l~~~t signals, 
augmented with l2-foot cantilever arms, with back 
li~~ts, at each crossing. 

Exhibit No. 2 is a California highway map, and, together 

with the remaining exhibits, was offered and introduced by respoc4-

ent Southern Pacific Company. No. 3 is a copy of a letter, dated 

February 1, 1963, from the Secretary of the Commission to the State 

Highway Engineer and General Manager of the Southern Pacific Company 

aclvisiug of the need for protection at these crossings. No. 4 is 

a copy of another letter, from the Commission Secretary, dated 

Y~rch 13, 1962. Nos. 5 and 6 are Southern Pacific timetables and 

instructions. No. 7 is a hie;hway map of these crossings. Nos. 8, 

9, 10 and 11 are photostats of crossing profiles ~mich were offered 

but not admitted in evidence. Copies of Commission decisions 

regarding these crossings were received in ~ldence as exhibits 

as fOllows: No. 12, Decision No. 22262~ dated l"Jarch 29~ 1930; 

No. 14, Decision No. 19243, dated January 11, 1928; No. 16~ Decision 

No. 19238, datec1 January 10, 1928; No. 19, DeciSion No. 20L>66, 
dated Novembe:: 1S~ 1928. 

The Southern Pacific Company introduced in evidence 

copies of road highway ineentures contain~ng grants to the St3te 

of C~lifornia of a ri~1t to construct and ~intain a hi~1way, and 

also in No. 13 to the County of !nyo, which were dated and numbered 
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.as follows: No. 13, dated July 21, 1930; No. 15, elated April 11, 

1928, recorded AuguS1: 3, 1928, in Vol. 14, page 469, O.R., Inyo 

County; No. l7, dated April 11, 1928, recorded July 11, 1928, in 

Vol. 14, page ~73, O.R., !nyo County; No. 18, dated January 28, 

1954; No. 20, dated Y~y 24, 1929, recorded August S, 1929, in 

Vol. 17, page 274, O.~, Inyo County. 

The Southern Pacific Company contends that .all costs, 

including installation and maintenance of crossing protection, 

must be cb~rged to the State of California or the County of !nyo 

under the provisions of these indentures in which the public 

agencies are ~he grantees and the second parties, and said inden

~ures, among o~her things, provide as follows: 

Exhibits Nos. 13, lS, 17 and 20 contain the following: 

aSecond party shall construct said hi.r#lway and 
keep the same in good condition and repal.r on the 
premises hereinabove described as long as the same 
shall be maintained thereon, including any and all 
pavin~ thereof at its sole cost and expense, and 
in thl.s behalf agrees to indemnify and save harm
less first par'cy against any and all such cost or 
expense) ~Acepting, however, that first party shall 
maintain said crossing between the rails of said 
tr~e!($ and for a d!st:1tlce of not more than two (2) 
feet from tl1e outside of said rails." 

Exhibit No. 13 also contains the following paragraph: 

'~n consideration of this grant second party 
furti1er agrees to reimburse ~irst party fo~ any 
and all assessments which ~y be levied by order 
of any authorized, lawful bocly against: the property 
of first party (and which may haVe been paid by 
first party) to defray any part of the cost or 
expense incurred by second party in connection 
with the construction and/o~ maintenance of said 
highway." 
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Exhibit No. 13 cont~ins the following provisions: 

r~1lroad, at State's expense, shall 

(a) relocate the existing crossing signs; 

(b) raise and surface the track beyond 
wldencd portions of said highway; and 

(c) furnish such £l~gmen as Railroad deems 
necessary to protect and safeguard 
property, engines, trains and cars 
during the period of the improvement 
of said highway-

r~xccpt as herein otherwise prOvided, Grantee agrees 
to re~mbu=se Railroad for all cos: and expense incurred by 
Railroad in con~ection with the construction and im?rove
ment of said high'(.1ay, includin~, but no'~ limited to, the 
Items (el) to (c), inclusive, l:.sted above." 

"2. Grantee shall bear the entire cost of con
structing and reconstructing said highway 
upon the land described herein. The cross
in~ of said hitibway over any tracks of 
Ra~lroad Shall be constructed and maintained 
at the grade of said tracks now or hereafter 
existing. rr 

"3. Orantee agrees 'to reimburse Railroad for any 
and all assessments which may be l~led by 
order of any authorized, lawr£ul body against 
the property of Railroad (and which may have 
been paid by Railroad) to defray any part of 
the cost o~ expense incurred by Grantee in 
connection w.ith ti~c construction, recon
strue:::'on, widening, rcwidcning and/or main
tenance of said highway upon the property 
hereinabove described." 

Exhibits Nos. 21 titrough 24 are cost estimates for flash

ine lizh.t signals at these crossings .. Exhibit No. 25"is a 39-page 

booklet of statistical data reflecting the growth ana profit aspects 

of the $ou~~ern Pacific Company and comparing them with trucking 

transportation and other industries. 

The staff witness testified, ano. 'tI1ClS cross-ex3mined 

extensively with regard to his qualifications and the Commission's 

method of procedure in crOSSing investigations and his conclusions 
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in recommending upgrading of the protection at all of these cross

ings. 

Respondent called three witnesses, two of whom were a 

public project engineer and an assistant signal engineer of the 

Southern Pacific Railroad) and the third, a transportation analyst, 

who testified regarding the data compiled in Exhibit No. 25. 

Respondent's engineers testified that they had not made a study 

of these crOSSings, but gave their opinion that improved protec

tion at these crossings without speed control of highway traffic 

at the crossings would not reduce accident hazards. 

Respondent's engineers testified that further study of 

these crOSSings could develop information regarding new advance 

warning signs that could be used to alert the drivers in this area 

during daylight hours and prevent accidents better than the can

tilever flashing lights recommended by the staff. Respondent's 

engineers further testified that the accident hazards at all of 

these crOSSings are not caused by the operation of the railroad 

but are caused by the high speed of the highway traffic, which is 

frequently 65 m.p.h., or higher, the long stretches of highway 

with little or no deviation, the extreme brilliancy or brigntn~ss 

of the sun, and the hypnotic effeetof driving under these condi

tions. 

Numerous motions were made by counsel for respondent 

during the course of the hearings, which were requested to be sub

mitted to the COmmiSSion for decision. A motion was made to 

inspect the correspondence files of the Commission which was denied 

by the Examiner on the grounds that such material was irrelev~nt 
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ana immaterial. Respondent's counsel offered Exhibits Nos. 3 and 

4 in an effort to show that Commission records do disclose that ehe 

Comcission has prejudged this case and for the further reason that 

no joint engineering conference was held by the Southern Pacific 

engineers and the Commission staff prior to issuance of the order 

of investigation in this case. The staff witness testified that 

joint conferences were held. 

Numerous motions to dismiss were made on constitutional 

grounds under the Fourteenth Amendment, and in this connection . 
Exhibits Nos. 12 through 20 were offered to show that the casements 

of the railroad here are on congressional land grant property and 

that the Railroad in its conveyances to the State of California for 

easements at these crOSSings had agreed with the State of California 

and the County of 1nyo that all future improvements constructed at 

these crOSSings would be borne by the State of California or the 

County. 

A motion was made to dismiss on the grounds that: (1) To 

assess Railroad with the cost and maintenance of crOSSing protection 

would deprive Southern Pacific Company of its property without due 

process of law and without just compensation. (2) Taking the above 

action would subject Southern Pacific Company and its facilities 

and property to undue, unreasonable, and excessive burdens, in 

viola'eion of the Constitution of the United States and this State. 

(3) Such assessment would contravene Article I, Section 10, of the 

Unite~ States Constitution, which provides in part: "No State 

shall ••• pass any ••• law impairing the obligation of contracts 

••• ". (4) Such assessment would contravene Section 16 of Article I 

of the Constitution of ehe State of California) which provides i~ 

part: "No ••• law impairine the obligation of contracts sball ever 

be passed." 
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Counsel for respondent further axgucd th~t Ey~.bit 

No. 25 and the tcstit»ny of n:ncss 'V7hi!,ple sho"",o :h.a: there !os 

no economic j'~tificaeion for the upgradinz of ~:ccc e~o~singc 

and that proof of ~eo%l"m:!.e justificc'tion :J.s an essc:l:iz.l clement 

of participation of crossi~g ioprovcmcnt by the Railroa~. 

Co~scl cross-examined the staff ~"Ltness in an effort 

to show th~t the highway is a !¢clc4~1 aid project. 

Upon concidc:ation o~ the evidence the Commissio~ f~dS 

as follo'tVs t~at: 

1. :he Ol.'ll'leh.ll Cro$si:lg No. BAM-489. 7 is a e.angcX'ous ~%ld 

h?za:dous c~ossine having a sc:io~ ~~eidcDt dcat~ reeo~d ~bich 

could not rcasonab:.y be i:rprovcd by .o.dv::nce wC%'lli=g signs on tbe 

highway. 

2. The cs·t~:ed cost of inst.allat1.on of signal l:J.ght!l 

with eentilevcr ~:!:QS w.i.tb bacl~ lights a~ t1'lc Ol\Jr-cCa C:csGing '\ 

No. B~-489.7 is the s~ of $11,505 ~~d tbe c~ti:ct¢d avcr~8c /) 

.:tnnual cost of maintaining the signal protective deviccs is the 

Sm:.l of $336.00. 

3. The rcco~enda~ions of ~ Commission st~f for~rov1~ 

6:hc Ol;:meha. Crossing No. BA..'1-489. 7 with t'C40 Standard :r:o. 8 

flashing light signals, augmented 'With 12-foot e:tilc'"Jcr arms, 

with b~ek lights ere reasonable. 

4~ the other three crossings, listed ~s No. 3AM~4~9.e, 

No. BAM-4S1.3, and :~o. BAM-464.2, ~re much less naza=do'!JS t~.n tlle 

foregoing cross~.:tJ.S, hAve not ht!.d any serious accident experience, 

and sufficient adv::ttlcc werning of :h~ railroad crossing can be 

g~ven ~o ~ppro~e~ng traffic by ?:oper advance w~1ng signs 
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located along the highway or by s reduction of the speed limit in 

the area .. 

5. The highw~y in the vicinity of all of these crossings is 

a smooth, hard surface ideally suited to high speed operation of 

eut:o:nobiles e~d many are operated thereon at 65 miles per hour 

and over. 

6. The present crossing protection at the Olancha crossing 

cannot be seen by drivers exercising due care and travelinz at a 

lczal speed in sufficient time to stop safely before entering the 

crOSSing Olrea. 

7. A conference of representatives or an on-sight inspection 

of the pr~ses by ell parties at a crOSSing 1s not required before 

inz'c:i.tution of an investieation and the holding of a hearing on 

the question of upgrading protection at crossinzs. 

8.. To.ere is no c .... dcience in this C:lze '1:0 show that any of 

:hc highways in qucst:i.on h~re are improved by a Federal aid project. 

s. 'l'l"le cffec~ of the land grant st":l:tu'l:e~ do not give the 

r=il::oads a superior ~izb.t; at the crOSSing over the vehicular 

tr~ffic. 

10. ~"lC agreement (Exhibit: 18) between the Sou~hcrn Pacific 

Company and the St~te of California was limited to actual highway 

construction ~1ork and did not include proteet:'ve signals. In 

1950, the year the agxeement was executed, the maint.cCll'.OCC of 

p~oeective signals was a cost custo~rily paid by the railroads. 

Cost incident to the installatio~ of such signals was custo~:ily 

sha:ed by the parties. If the parties ha~ intended thDt this 

agreement was to include the installation and ~intcoance costs of 

?~otcctivc sigoals, that would have been specifically set forth in 

tne agreement, as were othe~ items set forea therein. 
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ll. The public interest requires that the cost of inst~111ng 

autotl.:ltic graci.e c::osslng signals at Olancha Crossing No. B.Al1-489.7 

should be ~p?ortioncd 50 percent to the Southern Pacific Comp~ny 

and 50 percent to the Department of ?ublie v1orlts, State of 

Californic, which apportionment we hereby find to be equitable. 

12. Automatic crossing protection at grade crossings results 

in benefits to the railroads and the public. Such inst311~tions 

reduce accidctlts and ~ma8e claims for all concerned.. 'They permit 

trains to operate uni~pedcd and, in some instances, at higher 

speeds .. 

13.. The S'l:ate 0: California has experienced a tremendous 

populat~on growth and industrial development in the past ~'enty 

yea=s. It is true that as ~ result thereof there bzs been a corres

ponding inc=casc in vehicular use of railroad erossings, requiring 

many of them to be upzr.aded; however, these very s.cme factors 

also contricute to the economic growth and development of the 

I'ClilroaG.s. 

lL~. The railroads have always enjoyed an unimpaired right

of-way over their tr~cks. It became well-recognized that in the 

cxercis~ of this right, railroads had the duty of providing pro

tective signal dC";ices where the public safety so required. Such 

pr",cticc has been modified at -tinles, by public agencies under par

ticul~r circumst~nee$ sharing installat~on costs on automatic pro

tective devices. The public convenience, interest and safety pl~ces 

upon the railroacs ti~c duty to maintain protection at crOSSings and 

pay the entire cost of the same. 
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Based upon the forcgoinz findings of fact, and in con

formity with the policy and holding announced in Decision No. 

66454, dated December 10, 1963, and Decision No. 66881, dated 

:February 25, 1964, we conclude that the cost of maintaining pro

tective devices at the crossings, here concerned, should be borne 

exclusively by the railroad. 

ORDER ....... ~--

IT IS ORDERED taat: 

1. It~e motion to inspect the Commission files is denied. 

2. T1~c motions to dismiss this proceeding on constieu

cional grounds are denied. 

3. The Olancha Crossing No. BAM·489.7 on U. S. Highway 395, 

in the County of Inyo, be further protected by the installation of 

two No. 8 flashing light Signals, augmented with 12-£00t cantilever 

arms, with back lights. 

4. The installation of the flashing 11&1ts heretofore 

described in paragraph 3 hereof shall be effected by the Southern 

Pacific Company within six months after the effective date of 

this order. 

5. The installation costs for installing automatic pro

tection at Olancha Crossing. No. BAM-!>89. 7 shall be apportioned 

on the casis of 50 percent to be paid by the Department of Public 

Wo~ks) State of California, and 50 percent to be paid by the 

Southern Pacific Compa'.::y. 
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6. The mzintcnance costs for automatic protection installed 

at the crossing herein considered shall be paid by the South~rn 

P~cific Company. 

The Secrct~ry is directed to cause certified copies of 

this order to be served upon Southern Pacific Company and upon 

the Coun~y of Inyo~and the effective date of this order sh~ll be 

twen~y dzys after such service. 

Dated ,gt ~&.:;<w-<~ , California, this 

day ¢f __ ....... _______ , 1964. 

, ". ... .•. -
/ '-. 

, .... ,~. --------------_ .. ...... 
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com:ur~ING OPINION 

I concur in the ord¢r horein but take note that in my 

opinion it does not go fer enou$h. The case has been made for 

the installation of signal lights at the Olancha crossinz. There 

are e~ually compelling reasons which le~d me to object to the 

failure to provide suitable protection for the other three cross

ings which are the subject of discussion in the instant ordcr~ 

life and limb are subjected to a guessing game and, if the motorist 

perchance is at tbc wrong crossing at the wrong time, then absent 

protection, his ~schance may well cost him his life. 

LttJ:~ 
C01iliD1ssioner . :::. 

...... . .... : 

.-' ~ .. ~~ , 
,/ ". 
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DISSENTING OPINION OF COMMISSIONERS GROVER AND HOLOBOPP 

We agree that the protection ordered for the Olancha crossing 

should be instal1ed. We also concur in Finding 4, relating to the less 

hazardous conditions at the other three crossings. However, we ~issent 

as to paragraph 6 of the order, which allocates al1 maintenance costs to 

the railroa~; in our view, these maintenance costs should be apportion~ 

in the same manner as the instal1ation costs. 

'Commissioners 
- -


