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Decision No. 67367 ------
BEFORE. '!'BE PUBLIC U'I'ILITIES COMMISSION OF nm STATE OF CALIFORNIA 

Investi~ation on the Commission's) 
own mot~on into the operations, ) 
rates and practices of RUSSELL 
TH01f~.s PHILLIPS. 

C~sc No. 7179 

William. H. Kessler and Bruce R. Geernaert, 
for RUSsell 'xhoma,s Phillips, respondent. 

Fr~nk11n G. Ca~bcll, for the Commission staff. 

OPINION -..-.---. ....... 

On June 4, 1963, the Commission issued its order to $how 

cause stating it appeared that (l) by Commission Decision No. 634417 

issued Y~rch 20, 1962, in Case No. 7179, Russell Thomas Phillips, 

~ permitted hi~way carrier and the respondent herein, was ordered 

to ascertain the total amount of undercharges for transportation 

performed by him and to take such action, including legal action> 

~s may be necessary to COllect the same; (2) notwithstanding the 

terms of said Decision No. 63441 and Commission letters dated 

S~?t~er 26, 1962 and February 18, 1963, in which the Commission 

refused to give approval of a proposed compromise seetlemcnt of all 

undcreh~rzcs for $7,000, respondent on March 4, 1963, entered in~o 

a written s~ipu1ation compromiSing the amount of his claim for said 

su: of $7,000; (3) pursuant to said stipulation, a court judgment 

in ehe sum of $7,000 was duly entered on March 4, 1963; and (4) 

r.espondent through his attorney, on March 13, 1963, executed 3 

Sat~sf~ction of Judgment which was d~ly filed with the court on 

!v!<lrcli. 20, 1963. '!'he order required said respondent to show cause 

why his operating permit should not be cancelled, revoked or 
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suspended, or, as an alternative to the cancellstion, revocation or 

sus?cnsion of such operating permit, why the Commission should not 

impose a fine upon said respondent not to exceed the suo of $5,000. 

Public hearings in this ~tter were held before Examiner 

Cli.ne on August 22 and 26, 1963. The matter was taken Ul'lde= sub

mission ~~n the filing of the Commission staff's P~wer to 

Respondent's'Memorandum of Points and Aud10ritics on September 23, 

1963. 

Based upon the record the Comm1z$ion £1tlds that: 

1. By Decision No. 63L~1 issuec herein on March 20, 1962, 

:espondcnt Russell Thomas Phillips was ordered in part as follows: 

"3. Respondent shall examine his records for the 
period from April 1, 1958 to t~c present time, for 
the purpose of ascertaining all utldercharges that 
h~e occurred. 

"ti. Within ninet~l days afcer the effective date of 
this decision, respondent shall complete the cxam
instion of his records required by pa~a~aph 3 of 
this order and shall file with the Co~ssion a 
report setting forth all undercharges found purz~nt 
to that examination. 

"5. Respondent: shall take such .act:ton~ including 
legal action, as may be necessary to collect the 
amounts of undercharges found after :l"c e::~natio'C 
required by paragrapli 3 of this order) and shall 
notify the Commission in writing upon the consumma
tion of such collections. 

"G. In the event uncle::-ch.argcs ordered to be collected 
by paragraph 5 of this order, or any part of such 
undercharges, remain uncollected one hundred twenty 
days after the effective date of this order, respond
ent shall file with the COmmission, on the first 
Monday of each month thereafter, a report of the 
undercharges remaining to be collected and specify
ing the action taken to collect such underchar&~s 
~nd the result of such action, until such undercharees 
have been collected in full or un:il further orcler of 
the Cot:lI:1ission. H 

2. By letter dated Sept~cr 3, 1962, ZrOQ W~lli~ ~. Kessl~c, 

~t~orney for respondent, to the CommiSSion, ~espondent sought 

Commission approval of ~ compromdsc settlement for, all undercharges 

on United Beveragc Distributors shipments for thc sum of $7~OOO. 
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The compromise W~$ based on the circumstance that rcsponden~'s 

fDilu:e to ~ranspoxt all comPonent parts of multiple lot shipments 

within the time prescribed was due to respondent's inability to 

furnish the necessary equipment and that the shipper was not to 

bl~e for the depa~ure$ from the provisions of the multiple lot 

~lc in Minimum Rate Tariff No. 2~ and upon the circumstance that 

possibly a substantial portion of the underCharges might be barred 

by the Statute of Limitations. 

3. The Commission in its letter deted September 26~ 1962~ 

signed by R. J. Pajalich) Secre~ary) to said William H. Kessler, 

z.el~owled8cd the above letter dated September 3) 1962, stated 

that by letter dated July 14, 1962, respondent had advised counse: 

for the ship?er that his examination had disclosed undercharges in 

the amount of $14~116.l9) referred to ordering paragraph 5 0: 
Decision No. 63441, and seate& that the Commission expec~ed com

pli:mce with the provision:: of Decision No. 63L~~1. 

4. On Oetober 10, 1962, respondent filed its verified com

plaint, Aetion No. 327026 in Superior Court of the State of 

California in and for thc County of Alameda) scc!d.ng judgment 

aga~nst its shipper United Beverage Distributors, et al., for 

~dereharges in the amount of $14,116.19. 

5. By letter dated January 25, 1963, ~o the CommiSSion, 

respondent's attorney, William H. Kessler) encloscd a copy of the 

eomplsint end answer on file in said p~tion No. 327026 in the 

S\.o.-.pcrior Court of the State of California in and for the County of 

Alamcd~ and again requested Commiszion approvol of the compr~se 

scttJ.eme:'lt in the amount of $7,000. 

G. By let~er dated February lS~ 196~, from the Commission 

and signed by &. J. P~jalich, Secreta:y, to said Wil11aQ H. Kessler, 

the Commission stated it had considered the request for approval of 

the $7 )000 compromise settlement) but that it was of ehe opinion 
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that court action should be pursued to collect the full amount of 

undercharges, pursuant to Decision No. 634l~1 in Case No .. 7179. 

7. Never~heless) the plaintiif Russell thomas rail11p~, 

respondent herein, and its shipper United Beverage Distributors, 

et al.) defendants, on March 4, 1963, in said Superior C~~~ P~tion 

No. 327026 filed a stipulation th~t plain·tiff may hOlve judgment 

asai~st defendants in the sum of $7,000. 

8. On Y~reh 5, lSiS3, purs~arLt to said stipulation judgment 

waS entered in said Superior Court ~tion No. 32702S in favor of 

Russell Th~s P~il1ips and asai~st Joe Roveda, Bruno J. Roveda, 

and Roy A. Rosenbereer, individually and as copartners, doing busi

ness under the fictitious name and style of United Beverage 

Distributors, in the S~~ of $7,000. 

9. A satisfaetion of the juci.gmcnt in said Supe=ior Court 

Action No. 327026 was filed l~reh 20, 1963, by William H. Kessler, 

attorney for Russcll Tl~omzs Phillips, respondent herein. 

10. Respondent Russell Thomas Phillips had !(Oowlcdgc of the 

facts set forth in findings numbered 1 throuZh 9 above. 

11. Respondent Russell Thomas Pl"lillips had been told by 11is 

~ttorney, William R. Kessler, that ~ny compromise of the claim for 

undercharges would have to have the dpproval of this Commission. 

12. Respondent: R1.'.sscll Thomas ?t"lillips waS of the opinion 

that the Sum of $7,000 was a reasonable amount to collect from 

U~itcd Eeverage Distributors for undcrch~rgcs. 

13. Respondent Russell Thomas Phillips waS not advised by his 

~ttorney that it would be impropcr to settle the undercharge claim 

for $7~OOO without: the approv~l of this Comm~ssion. 

ll;.. In $igning and authorizing the signing of the documents 

giving rise to the stipulated judgment and satisfaction thereof, 

respondent Russell Tl"l0m8S Phillips relied upon the advice. of his 

attorney Mr. Kessler and did not e-..cercise any independent ju.dgmcnt, 

bu't said respondent was not justified in believing that the eon:pro
mising of said underCharges would not be in violation of said 

Decision No. 63441. 
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15. y~. Rcaly, the attorney for de~endants, United Beveraec 

Dis~rlbutors, advised Mr. Kessler, the ~t:orney for respondent, that 

s'i:ipulated judemene for $7,COO could properly be entered in the com

plaint proceeding pending in the Superior Court in and for the County 

of Al~ed~ even tt10ugh the Co:mnission had not approved a compromise 

set'i:lcment fo,;: $7,000 and that 3 stipulated judgment ~d actually 

been entered in a Similar case in the Los ;~gcles area. 

16. l"Ir .. Kessler, attorney for the rC$pond~e Russell 'l'h01:1U!G 

Phillips, was of the opinion tha: it was perfectly proper and per

fcc~ly lawful to enter into a stipulation and taI(c a stipulated judg

ment in the amount of $7,000 and ne so advised respondent Russell 

Thomas Phj.llips, but he was not justified in holding such opinion or 

in believing that such action would not be in violztion of said 

Decision No. 6~4l. 

17. Tl1e Judge of the Superior Court in and for the County of 

;~~eda WDS not informed by said y~. Kessler that the Commission had 

twice refuced to approve the compromise settlement. 

IS. y~. Kessler, at~orncy for the respondent> was of the opin

ion that $7>000 waz a fair settlement o~ the action for undercharges> 

and ~bat if the cas~ went to trial hiz client would get much less 

gross and net than the $7,000 stipulated judgment. 

19. Mr. Kessler, attorney for the respondent, was of the opin-

ion that ~ftcr the action for undcrch~rees bad been filed and the 

c~se waS at issue the amount of the judzment w~s within toe discre

tion of tne court and from a practical standpoint the Commission's 

jurisdiction n..:d been removed, but he wss not justified in holdine 

~uch opinion. 

20. Said attorney Kessler stated that in his opinion ~ny 

document but a formal orde~ signed by a ~50rity of the Commission 

is only .a Commission staff document, and Exhibit No. 3 was a st~£f 

opinion that he should proceed to file a suit. Eyllibit.No. 8 was 

-5-

j 
.) 

/ 



c. 7179 p;n 

·~ittcn in response to Exl1icit No. 7 which i~ a letter dated 

J~~~ry 25, 1963, from s~id William R. Kessler to the Public 

Utilities Commission enclosing a copy of tl'le complaint and anS"n1cr 

in the action filed to collect undercharges in the Superior Court 

in ~nd for the County of Al~medB and =equesting the Commission to 

reconsider· and approve the compromise settlement in the amount of 

$7,000. Exhibit No.3 whiCh is 3 letter to William H. Kessler fzom 

the Commission signed by its Secretary and dated February lS, 1963, 

~e~ds as follows: 

'~Qe Commission has considered your letter of 
January 25, 1963, requesting cp~roval of a compromise 
settlcme~t in the above matter Drnillips v. United 
Bever~ge Distributors, Superior Court, Alamed."3 County, 
No .. 32702€/ in tb.c amount of $7,COO, zod is of the 
opinion tn~t court action should be pursued to collect 
the full amount of undercharges pursuant to Decision 
No. 63M,1 in Case No. 717S." 

Tais let'i::er on its face clearly is not a COmmission staff letter. 

The Commission takes official notice of ti~e fact that it is ~ letter 

sent by the Sec:'etary of th.e Commission purs~nt to the direc'tion o~ 

'the Coxnmiss1on itself at its conference held on February 13, ::'963. 

Said letter is a refusal to approve the proposed compromise settle

ment of $7,000 and a statement from the COmmission clarifying the 

:'l3'Cure of the legal action to be t.lI,en by respondent pursuant to 

Decision No. 6344l in Case No. 7179. 

!he following issue based upon the foregoing facts has 

bc~n presented to the Co~ssion for determination: Did the order 

of ~hc Commission require respondent to proceed to trial on the 

merits 0: respondent's action for undercharges where respondent haG 

zough~ approval of a compromise after the cction ha~ been f~led and 

~he Cocmission by letter from its Secreta~J h~d ~clvised counsel for 

respondent that it w~s of the opinion t~at court ~ct1on should be 

pursued to collect the full amount of un&ereharges pursuant to its 

order, even thouzn the ~ttorney for respo~dent was of the opinion 
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that $7,000 which was the amount of the compromise ~cttlemcnt 

equ21ed or exceeded the amount of undercharges legally co1lec~able 

despite d~e fact that said attorney $igned and =espondcnt verifie4 

a complaint alleging undercharges in the amount of $14,116.19 were 

GUO and unpaid? Respondent made no contention that reliance upon 

the advice of his attorney excused his f:lil1.1re, if any, to comply 

with the order of the C~ssion. 

Based upon the foregoing findings of fact, we conclude 

ihat ordering paragraph 5 in Deeision No. 63l~1 herein as clarified 

by the letter dated rebruary lS, 1963, from the CommiSSion to the 

attorn~J for respondent, Exhibit No. e herein, required respondent 

to proceed· to trial on the merits of respondent's action for und~&

cnzrges and that the entry of the stipulated judgment and the filing 

of the satisf~ction thereof by respondent constituted a will!-ul 

refusal and failure by respondent to comply with ordering paragraph 

5 of $aid cecision. vle £--urt'her conclude that by reason of saiO

violo'Jeion of ordering paraz=aph 5 of said Dceis1.on No. 63L:.l:·l herein, 

resl'ondent should be fined the sum of $3,500 pursuant to Section 377/.:. 

of the Public Utilities Code. 

This Commission cannot coneonc a stipulated jud~cn~ for 

undercharges without Commission approval, as sueh con60neccnt wo~lc 

be ~n open invitation to "friendly settlement" to circumvent mininr~ 

=zte enforcement. 

The Commission will consider instituting a contempt pro

ceeding against William H. Kessler, attorney for respondent, by 

reason of the cvidence concerning his eonduct which ~ppe~rz i~ the 

record of this ~=occedine. 
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o R D E R - ........ -.-

II IS ORDERED that, respondent Russell Thomas Phillips 

shall pay a fine of $3,500 to this Commission on or before the 

ewentieth day after the effective date of this order. 

The Secretary of the Commission is directed to cause 

personal service of this order to be made upon respondent. The 

effective date of this order shall be twenty days after the date 

of such service. 

Dated at ___ -.&m ...... J,F'mprJIIo...wa~:x;:,.,.:__, California, this /Ii~ 
day of ___ -"""J I:.,:JN.;.:;E _____ , 1964. 
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