Decision No. 67390

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STAIE OF CALIFORNIA

Investigation on the Commission's

own motion inte the operations,

rates and practices of POMONA TANK Case No. 7597 .
LINE, a Californmia corporation. (Filed April 23, 1963)

C. George Deukmeiian, for Pomona Tank Line,
respondent.
Elinore Charles, foxr the Commission staff.

OPINION

On April 23, 1563, the Commission instituted its investiga-
tion into the operatioms, rates and pracéicesrof Pomona Tank Line, a
corporation (hereinafter referred to as respondent), for the puxpose
of determining (1) whether respondent has violated Section 494 of the
Public Utilities Code by charxging, demanding, collecting oxr receiving

a different compensation for the transportation of property than the’

applicable charges specified in its tariff, namely, Western Motor Tar-

1££ Bureau, Inc. Local Freight and Express Tariff 3«D-and (2) whether

respondent has violated Section 1062 of sald code by falling to have

a proper bond on file with the Commission in complismce with e

Genexral Ordex No. 84-C. |
A public hearing having been held in Los Angeles on

Novezbexr 20 and 21, 1963, before Exaninet Chicsa, and oxal ands g

documentary evidence having been adduced, the. matier was. submitted

for decision.




Tbz evidence shows that:
Respondent is operating as a "petroleum irzegular route

carxvier'" as defined in Secction 214 of the Publiie Usilities Code, pur-

P A [P

suant te a state-wide certificate grunted ky Dec%z}on No. 54038,

dated November 5, 1956, == Application No. 38392.

Respondent's principal place of business ds 2421 Cexxitos
Avenue, Long Beaeh, Celiforaia, where it maintains a terminal, shops
and office, and cmploys approximetely sixieen persons. Its equipe
ment consilsts of twelve power vehicles and twelve trailexs., Gross
operating revenuc for the four quarters cading September 20, 1963 was
$287,117. During the period pertinent to this investigation its
prineipal shipper customar was Tidewater 0il Company.

An associate transportation meprescntative tostifled that
on September 5 .and 6, 1962, he exained zespondeat's books znd
secowds, particularly its freight bills, transportation recelpts,
bills of lading, rcceipts for payment, and related books of ccount
covering the period of June and July, 1962, 2nd zeported the informa-

tion be obtaincd together with coples of cextain zecoxrds pertinent

thereto. An assoclate transportation rate expert testified that she

and said representative discussed and considerxed said iaformation and
that she analyzed same and prepared therxefrom the data contained in
Exhibit No. 3 of this proceeding.

During the months of June and July, 1962, respondent trans~

ported approximately 423 shipments. Thirty-eigat shipments

1/ Respondent also holds Radial Highway Common Carrier Permit
No. 19-49753 and City Cazrier Permit No. 19-54954. However,
its operations 25 such are not pertinent to this proceeding.
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indicated violations of Item 600 of respondent's tariff. Tweﬁty-cwo
shipments were chosen for detailed analysis. Copies of respondent’s
shipping recoxrds and the staff's analyses of said shipments are shown
in Exhibit 1 and in Ports 1 to 22 of Exhibit 3. The latter cxbibit’ o
as corxrected at the hearing, shows undercharges of $650.97. The
undercharges shown in Parts 7 and 14 of Exhibit 3 were corxected
to read $34.09 and $59.25, respectively. Although there was con-
flicting testimony comcerning other shipments as set forth in said
exhibit, the amount of undexcharges shown is correct. ' "
In Pares 1, 3, 4, 5, 6, 8, 9, 10, 12, 15, 16, 17, 19, 20
and 21, the undercharges resulted from total time consumed in
completing the tender in excess of the 24 conmsecutive hours as
provided in Item 600 of respondent's tariff. In Paxts 2, 7, 11, 14
and 18, the undexcharges vesulted from the loading of shipments
after expiration of the 24-hour period, and the rating of said
shipments separately. The undexcharges pertaining to the shipment
shown im Part 13 resulted from both time in excess of the 24-houx
period and rating as separxate shipments due to loading aftex ex-
piration of the 24-hour period. The undexcharge shown in Part 22
resulted from respondent's failuxe to collect a stop-in-transit
chaxge.
The evidence also shows that respondent did not have on
file with the Commission the C.0.D. bond requirxed by G.0. No. 84-C
until May 3, 1963 (Exhibit 6). No C.0.D. bond was on file during
the pexiod hereinabove mentiomed. Respondent, however, did have
in effect a '"Blanket Position Bond” which insured respondent against
loss sustzined through any fraudulent oxr dishomest act committed by

certain of its cmployees. Said bond is mot the bond required by
G.0. No. 84-C.
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After the stzff had presented its cvidence respondent's
counsel moved for o dismissal on the gmounds of bics and prejudice
against this respendent “"if the basis for Lscuing this order in-
stituting investigation by the Commission is the fast that there
was a decisicn xzcendered agaimst the réspondent at some time in
the past{él together with another inecideat which we would refor

to as the respondent having received an official notice but no

KT : {£7
decision 7.". Counsel contended that there was no justification

for imstituting this lovestigation when the irregularities, if
any, wexe not in 2ny way f£irst called to <he attention of the
carrier by sending the usual undezcharge letter which is sent to
carxiers undexr similar cirecumstances.

o evidence was presented by respondent showing this
investigation was instituted because of bias or prxejudice on the
part of the Commission or any member of its staff por because of
Decision No. 63670 or the "admonition' notice of February 7, 196%.

The motion for dismissal is therefore denied.

2/ Deecision No. 63670, dated May 8, 1962, in Case No. 7217, in
which the Commission found that respondent herein had violated
certain safety provisions of Gemeral Order No., 99 ard ordered
respondent's operating authority suspended for five days or in
the alternative that i pay a fine.

This refers to Exbibit No. 2, an "admonition" letter,
dated Februaxy 7, 1961, calling respondent's attention to
violations of Item 150 of Minimum Rate Tariff No., 6. The
evidence shows that this letter was mistakenly sexved on
respondent as respondeat was not conduc?&ng transportation
sexvices under said taziff; thercfore, its pxovisions wexe
not applicable, :
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Respondent contends that under Irem 600 of the Westezn
Motor Tariff Bureav Inc. Local Fyreight and Expzess Taxiff 3-
time consumed for mechanical breakdowns, driver shift changes,
refueling, tixe changes, unforescen delays at loading and unload-
ing points should not be charged against the period of 24 comsecu-
tive hours because said delays are not meant to be ''traasportarion’’

as xeferred to in said irem.

7

Rates and Provicions

Item The zates in this item apply for the rranmsportatiom of

No.600  gasolinme and/ox petroleum fuel oil distillate between
points within the Los Angeles-Orange County Tank Truck
Texrritory, and the Qukland-Bay Axrea Tank Truck Terxitory
2s hexeinzfter described, when pexformed subject to and in
acgogdance with the provisions of Notes 1, 2, 3, 4, 5, 6
and 7.

The provisions of this item apply only when prior to the
transpoxrtation of the property, the shipper has requested
in writing that the transportation be performed under the
provisions of this item and when the rate per unit of
carrier's equipment per period of 24 comsecutive houxs is
prepaid. (See Item No. 610).

Rate per unit of carriexr's equipment per period of 24 com-
secutive hours $150.00.

Note 1: The rate herein provided applies for the transpor-
tation of 25,000 galloms of gasolime and/or petroleum fuel
oxl distillate or less by onme unit of carrier's equipment
within a pericd of 24 consecutive hours. When more than
25,000 gallons of gasoline and/or petroleum fuel oil dis-
tillate are tendered to, and are delivered by the carxxier
by one unit of equipment within said 24-hcur period, an
additional charge of $.00088 per gallon shall apply to the
quantity delivered in excess of 25,000 gallons. If£, at the
expiration of the 24-hour period, any portion of the quanti-
Ty tendered during the period remains undelivered in the
carrier's equipment, a charge of $1.95 pexr one-quarser

hour, oz fraction therxeof, shall apply fox the time thexe-
after required to complete delivery of such portion. For
the purposes of applying the provisioms ¢f this note time
shall be computed from the time of arrival of carrier's
équipment at £irst point of origin.

Note 2: As used in this item 'Unit of Carxier's Equipment:’
means any power unit, tank trailer or tank semi-trailer
(other than pressurized) or any combination of such highway
vehicles operated togethexr as 2 single umit. It also
includes any of such vehicles used in the xeplacement of a
unit or c¢arriex 's equipment, or a portion thereof, which has
become inoperable wgiIe engaged in CIANSPOLLation Under

this item.

(Emphasis added. ~ Portion of Item 600 omitted).
-5=
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The staff's coﬁkeﬁtion is that Item 600 does not make
any exception which would extend said 24-hour period, nor does any
provision of Minimum Rate Tariff No. 6 provide for extension.

Staff's position is sound, otherwise there would be no
way of limiting the period during which the tramsportation must be
performed and every carrier and/or shipper could claim delays
encountered for various reasons, whether justifiable oxr not. The
period of performance would be entirely up to each individual
carriex. Notes 1 and 2 of said Item 600 clecarly indicate that time
consumed in replacing a ‘'unit of equipment’ is chargeable to the
24-hour perziod.

The evidence shows that the undexcharges set out in
Exhibit No. 3, as corrected, resulted from a misintexrpretation by
the carxier and shipper of the wording of said Item 600, and that
there was no intent to charge or collect a lesser rate than was
applicable or to violate any of the provisions of the Public
Utilities Code or respondent's tariff. Respondent performed many
other similar transportation services during the same period of
June and July, 1962, which were properly rated, some of which
included excess time. Respondent also prepared billings for the
undercharges shown in said exhibit but was advised by counsel not
to present them pending the outcome of this proceeding. Several
wifnesses, experienced in transpoxtation, testified in behalf of
respondent that in their opinion the time lost by equipment breaking
down, driver shift changes and other unavoidable delays 1is not
considered chargeable time.

After consideration the Commission finds that:

1. Respondent operated as a "petroleum irregular route carrier

as defined in Section 214 of the Public Utilities Code.

-G
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2. Item 500 of Western Motor Tariff Bureau Inc,, Local
Freight and Express Tariff No, 3-D was applicable to the trans-
portation of property as éct foxth in Paxts 1 +hrough 22 of
Exhibits Nos. 1 and 3,

3, Respondent charged less than the appaiiceble rates pre-
seribed by Item 8C0 of said tariff, os set forth in Exhibit No, 3,
which undexchazges totaled $650.97.

4, Respondent violated Gencral Crder No. 84~C by not haviag
on filec with this Commission a C.0.D. bond as xequired,

Based upon the foregoing Lindings of fact the Commission
concludes that respondcné'has violated Sections 494 and 1062 of the
Puslic Utilities Code and zho Commissien’s Geacuel ORécT Noe 84-Ce

The orxrder which follows will direct :espondent to review
its records to ascertain all underchaxges and overcharges that}havc
ocecurred since January 1, 1962, in addition to those sct forthi
herein. The Coxmission expects that when undercharges or over;
chaxges have been ascertained, respondent will proceed promptly,
diligently and in good £aith to pursue all reasomable measures to
collect the undercharges and refund the overcharges., The staff of
the Coxmission will make a subsequent field investigation into
the measures taken by respondent and the results thexeof. If there
is reason to believe that respondent, or its attorney, has not
been diligent, or 1as not taken all reasonable measures to collect
- all undercharges and refund all overcharges, oxr has not acted in
good f£aith, the Commission will recopen this proceeding for the}.

purpose of formally inquiring into the circumstances and for the

puzrpose of determining whether further sanctions should be imposed.
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OQRDER
IT *S CORDERED that:

1. Respondent shall examine its records for the pexlod from
January 1, 1962 to the present time, for the purpose of ascertaining
all undercharges and overcharges that have occurxed.

2. Withizn ninety days after the effective dste of this oxder,
xrespondent shall complete the examination of its zrescords required
by paragraph 1 of this oxder and shail file with the Commission 2
Teport setting forth 21l undercharges and overcharges fourd
pursuant to said examination.

3. Respondens shall take such actionm, including legal action,
as may be necessary to collect the amounts of undexcharges set
forth hercin, together with those found after the examination re-
quired by parzgraph L of this oxder, 2nd shall notify the Com-
mission in writing upon the consummation of such collectionms.

4. In the event undercharges ordexred to be collected by
paragraph 3 of this oxdexr, or any part of such undexcharges, remain
uncollected one hundred twenty days after the cffective date of
this order, respondent shall institute legal proceedings to effect
¢collection and shall file with the Commission, om the f£first Monday
of each month thereaftex, a repoxt of the undercharges remaining
to be collected and specifying the action taken to collect such
undercharges, and thé result of such action, until such under~
charges have been collected in full or until further oxdex of the
Commission.

S. Respondent shall refund promptly all overcharges found

after the examination required by paragraph 1 of thnis oxdexr, and

-8-
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shall notify the Commission in writing upon the consummation of
such remunerations.

6. Respondent shall cease and desist from charging and
receiving a different compensation for transpoxtation services
rendéred £rom the xates and charges applicable thereto as specified
in the tariff or tariffs applicable thereto.

The Secretary of the Commission is directed to cause
pexrsonal sexvice of this oxder to be made upon respondent. The
effective date of this order shall be twenty days after the
completion of such service.

W

Dated at__San Pranciwe , California, this
day of JUNE , 1964,

Conmissionexrs

Commissionor Poter E. Mitchell, boing
necoszarily absent, did net participate
in the disposition of this proceeding.

Commizsioner William M. Besnett, being
nececZsarily absent, did not participate
in the diszposition of this proceesding,




