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Decision No .. 67492 

BEFORE TIlE PUBLIC UTILITIES COMMISSICl't OF nIE STAJ:'E OF Cl'.L!FORWJ. 

'!HE PAC !FIC TEtEP20NE Al''!D TELEGRAPH ) 
COMPfJ..lY, . .:J corpor.:Jtion, ) 

Complainant ,. 

v. 

CAI.!FORl.'\J'IA V£LEY MU'I'UP.L TEtEPHOl\i'E 
COMPADTY, a corporation, and SAN 
MIG'OEI" 'IELEPliO!.'!E· COMPANY> a 
corporation, 

Defen&nts. 
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Case No. 7345 

A. 1. George and G. H. Eckbardt_ Jr., for The 
Pacific Telepbone ana ~c1egraph company, 
complainant. 

Allen, Fasman C3nd Holf, by Albert -:-1. Allen, and 
Leonard S. vlo1f, for :hc Cal:tfo:rnia Valley 
Mutual Telephonc Co., dcfen~nt. 

Bacigalupi, Elkus & Salinger, by Warren A. Palmer, 
for San 11iguel Telepbone Company, crcten~ne. 

OPI~!IO~~ 
--~ .... ----~ 

On January 15,1964, The Pacific Telephone and Telegrapb 
....(~ Company filcd Application No. 4610f-to se~e .a n~7 exchange area 

to be called California Valley Exchange.. It would include the 

communities of Simmler and El Chicote in the Carrisa Plains area 

of San Luis Obispo County. 

Having he~rd tbat defc~dDnt C~lifornia Valley Mutual 

Telepbone C~any (C~lifornia Valley) was constructing a telephone 

sys~cm at El Chicotc> Pacific co=m~ced ~he instant proceeding, 

~eb~ry 20, 1964. !he Commission issued its interim cease· and 

desist order agei~st defendants on February 25, 1964, sctting 

hearing thereon for March 5, 1964. On tbe last-named date the 

~tter w.as heard before Examiner Power at Paso Robles. The matter 
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was submitted at that tfmc subject to the filing of written state­

ments of position. These have been received and the matter 1$ 

ready for decision. 

In its complaint Pacific alleges its application for the 

territory and the fact tha~ it is now serving the area through 

29 toll stations, including 6 in El Chicote. It furtbez alleges 

that California Valley is constructing a telepbone system ~t 

El Cbicote and that employees of San Miguel Telephone Company 

have been assisting in such construction. It is allegeci also 

that california Valley is operating as a public utility without 

having first obtained authorization froc this Cocmission and 

als~witbout filing exchange boundaries or rates. 

The defendants filed separate answers. C~li£ornia Valley 

alleged that it was a t).onprofit membership corporation with m¢m~­

ship restricted to owners or lessors of property within the 

California Valley subdivision. It further alleged that certain 

persons cor~ectcd with the subdivider bad approached complai~nt 

requesting it to establish an exchange in the valley. It further 

alleged that Pacific bad replied tbat it would do so in two or 

three years if the territory ~1erc assigned to it by this Co:m:dssion. 

San Miguel's' answer denied that it had agreed to pro""ide 

toll service but averred that it was readY7 willing and able to do 

so. It further denied that it was participoiltiDg in the construction. 

Although consumer-owned nonprofit telephone c~anie$ 
1/ 

enjoy no express statutory exemption froQ regulation,- california 

Valley contends that s~Ch a company is Dot a public utility and is 

Dot subject to Cottmission jurisdiction. We find it unncceSSDXY to 

decide this jurisdictional question, for the facts established on 

this record show that California Valley is not operating as the , 
"mutual1t compaDy it claims to be. 

l'heArticles of IDco%'poration and Bylaws of California 

Valley axe in evidence (Exhibits 2 and 9). Certain' qaotations f:om 

them are pertinent to this discussion, and they are set out below: 

J:./ In contrast, mutua! water companies are expressly exempted. 
Pub. Utile Code 82705. -2-
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(From the Articles of Incorporation): 

"II. 

"'!be purposes for which this corporation is 1:orced, the 
specific and prima:y purpose for which it is formed being set forth 
in porag-.capb (3) belOW', are: 

(a) To provide local and long distance telephone 
services and provide elcct:ical power solely 
and exclusively for the members of this 
corporation 5~, or in the vieinity of a 
subdivision gener~lly known as Califo~ 
Valley, in the County cf s.m Luis Obispo, 
State of California. 

of: * * 
"VII. 

"Tbe autborized n'U'Dlber and qu.alification of tl"le members, 
the different elasses of membership, the property voting and other 
rigats and privileges of eacb class of membership and tbe liability 
of each class of membership to dues or assessments and the metbod 
of collection thereof S1'311 be est.3blished by the By-Laws loi the 
corporation, whicb shall not p,rovide for the issuance of more than 
one membersbip to .any member. ,. 

(From the Bylaws): 

"Article II. 

n!-1E'MBERS 

"Section 1. Classification of members: 

Toere sball be one el~ss of m~4S of this corporation. 
No more than one membership sball be issueQ to any person. 

iiSection 2. Eligibility of members: 

Only persons wbo are ~1ners or lessees of real property 
within 3 subcl.ivision commonly known <:IS C.;llifornia Valley, County 
of San Luis Obis?o, State of California 50.::11 be eligible to apply 
for membership in ebis corporation, provided they are qualified 
to be a member in a non-profie corporation within the meaning of 
the general non-profit corporation l~ of California. Application 
for membership shall be in.such form.as shall be prescribed by the 
Board of Directors. 

Until such ti.:ne as these By-Laws are amended to provide 
otherwLse, the members of this corporation shall consist of 
directorsand/or incorporators of this corporation and such 
additional members wh~ sb.;lll ~lify and be admitted by the Board 
of Directors of the corporation by a majority vote at ~ny regular 
or special mceeing of the Board of Directors." 
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The most pertinent testimony on the question of mutuality 

was given by tbe president of California V~lley: 

At page 66 of the tr~nscript hc ~csti£icd that service 

ap?lications were obtained before membership applications ~nd that 

the· form for membership applications was not tben available. At 

the time of the hearing there "'i1ere twenty-one stations gettine 

service.... '!'ocse included tw'o incorporators, the witness and 

Califo=nia Vclley itself. 

At page 6S he conceded that rates had been established 

and th~t the mcmbers~ip fee ~r.d installation ch~r8e had not been 

determined. It hDd not yet been determined whetoer the ins~811ation 

charge could or would be combined with the membership fee. 

At pages 69-70 be stated that the board of directors 

had not yct met to act on applic~tions for membersbip. 

Again, at page 70 it appears that the persons receivi-~g 

service other than El Cbicote Ranch Properties bad contrib~ted no 

money, labor or property to California Valley. 

Thus, at the time of hearing California Valley was ~ 

functionine telephone $ystem with a central office, pole lines, a 
I 

directory ~nd subsc=ibers~ Yet, the terms and c~nditions o~ 

membership bad not been decided. Service ~pplications had been 

solicited 3nd received. Twenty customers 'Wc::e being· served and 

nineteen more would have been connected if the interim order 

herein b~d not prevented this. 

Toe facts of this case bring it squarely witbin the 

:ule of YUC;)ip3 1il.3tcr Co:npany No.1 v. Public Ut!il;~ties CommiSSion, 

(1960) 54 Cal.2d, 823. 

The following quotation ~rom that case is highly pertinent: 

uIn the present ease, bO'(-lever, l'Zuc:Jipa vIater Ccmpan;iT 
!~o. 1 ~1as not oblig~teG to delI'ver water to lessees 
of sharcs, for it could have insisted, in accord with 
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its declared corporate purpose,.on delivering water 
only to shareholders. Insteae, however, it actively 
expedited the leasing of sbzres to those whowisbed 
water service, <Jod such activity coupled with 11:S 
other activities set forth above clearly supported 
the cotmn1ssion r s f:tndin~ that it h~d dedicated its 
property to public usc/' (p. 832.) 

See also California etc. Co. v. Mesa Electric Cooperative, 47 Cal. 

? .U'.C., 118 (1947) and Plumas Sierra Rural Elect7:ic Cooperative, 

~~.' 50 Cal. P.:a.~. 301 (i950). These t'W'O Commission eases were 

cited with approval by the court in the YucaiE3 No. 1 case, supra •. 

Pac1ficdoes ~ot specifically contend that California 

Valley must have a certificate of public convenience and neceSSity; 

rather Pacific objects that California Valley does noth~ve the 

n authorization" ofth.is COtCmission. We need Dot spe¢t11ate on the . . , . ... 

type of authorization Pacific has in mind,. for the applicable 

statute clearly requires a ce%tificate. Public Utilities Code 

Section 1001 provides: 

"No • • • telephone corporation • • • shall begin 
construction ••• of a liDe~ p1ant~ or system, cr 
of a~y extension thereof, without having first 
obtained from the commissioD a certificate that 
the. present or future public convenience and 
necessity require or will require such 
construc~ion •.••• IT 

In Postal Telegraph-Cable Company v. Railroad Co~ission, 

200 Cal. 463, 472-473, the. california Supreme Court considered the 

somewhat similar certificate reqQirement in Public Utilities Code 
2/ 

Section 1002 (then Section SO(b) of the Public Utilities Act).-

It was held tha1:, notwithstanding Section 1002, the telegraph 

co~ration there involved was Dot required to obtaiD a certificate 

of public convetlience .and necessity from thi.s Cotcmission. The Court 

emphasized, however, that ~t particular company had commeDced 

construction in California prior to the enactment of the Public 

Because of the intersta. te Character of Postal-Telegraph, the 
Court did not pass on Section 1001 (then Section 50(s) of the 
Public Utilities Act). See 200 Cal. at 466-467". 
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Utilities Act and in reliance on the "offer" cODtaineu in SectioD 536 

of the Civil Code (now Section 7901 of the Public Utilities Code). 

T.he Court did 'Dot hold that the certificate requirements of ~he 

Public Utilities Act are inapplicable to telephone or telegraph 

companies, but only that no certificate under Section 1002 was 

required of a telephone or telegraph company which, before enactment 

of the ~~blic Utilities Act, had already commenced operatiODs in this 

State. California Valley is not such a company; neither its con­

struction activities nor its operations were commenced until ~y 

years after enactment of Section 1001. 

We hold that the certificate requirement of Section 1001 is 

applicable here. 

The Commission finds that: 

1. California Valley Mutual Telephone Company solicited and 

accepted applications for service from persons or fi~s not 3ccepted 

as members in accordance with its Articles of Incorporation and its 

Bylaws .. 

2. California Valley ~~al 'IclephO'lle CompaDY h:rs dedicated 

its property to public use. 

3. C~liforr1ia Valley !1utual Telephone Company has Dot 'heeD 

issued a certificate of public convenience and necessity to construct 

or operate a public utility telephone system in the area it v~rts 

to serv'e. 

4. Equipment of San YJiguel Telephotlc Company used by California 

Valley MUtual Telephone Company in construction ~ork was leased by 

California Valley fram San Miguel Telephone Company. 

5. California Valley ~..utual l'clephotlc Company is a telcphOlle 

corporatiotl as defined by Section 234 of the Public Utilities Code. 

6. california Valley YlUtual Telephone Company is a public 

utility as defined by Section 216(.1) of the Public Utilities Code. 

7 • Defendant San Ydguel Telephone Compatly has not been shown 

to have participated :i:c the construction of California Valley Y.utual 

Telephone Company. -6-
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!be Commission concludes that: 

1. California Valley Mutual Telephone Company has violated 

Section 1001 of the Public Utilities Code. 

2. C'alifornia Valley Mutual Telephone Company should be 

permanently enj oined and restrained from engaging in tbe construC­

tion of a telephone line or the operation of ~ telephone corpora~ion 

until it shall have obtained a certificate of pu~l:ie convenience 

and necessity permitting it so to do~ 

3. Because of tbe special circumstances of this case, the 

public interest requires that the operative effect of this decision 

be suspended until further order of the Commission to enable' the 

defendant, California Valley Mutual Telephone Company, to apply 

to tbis Commission by appropriate application for a certificate 

of public convenience and necessity • . .,.(#I/l". .. . ••. 

ORDEK ......... - ..... -

IT IS ORDERED that: 

1. California Valley Mutual Telephone Company cease and 

desist and it is hereby pe:rroanently reso:ainOO and enjoined from 

construeting, operating or extending any telepbone lirie ~ as defined 

in Section 233 of the Public Utilities Code, or operating 8 tele­

phone corporation, as defined 10 Section 234 of the Fublie Utilities 

Code, unless and until it shall have obtained a certificate of 

public convenience and necessity from this Commission authorizing 

such construction, operation or cxtetJsicri; prov:i.cled, however, that 

the oper~tive effect of Zhis decision is hereby stayed until 

further order of the Commission for the reasons and tbe purposes 

specified in the foregoing opinion. 
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2. Case No. 7845 be:. anc1 it is:. dismissed as to defendant 

San Miguel Telephone Company. 

!be effective date of this order shall be twenty days 

after the date hereof. 

Dated at ___ Sa.n __ .lI'nu\ __ ci3l_~_~ __ -,,~ california:. this 1,1/1 

day of ____ JU~LY~· ____ :. 1964. 
'f., 

' .. ,. .. 

--

cOiliiliissioners 

Comm13S1o%1&r W1111em X. Bezmett .. be1cg 
=oce~11y absont~ 41d not ~1c1pato 
in the d1spo~1t1on 0: this proceed~. 

.... --(,,1- j 
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COMMISSIONER PETER E. MITCHELL DISSENTING: 

The decision finds "because of the special 

circumstances of this case" the pUblic: interest re-

quires that California Valley Mutual Telephone Company 

continue to operate illegally and is free to further 

extend their unlawful telephone operations. HOwever, 

I find no "special circumstances" enumerated anywhere 

in this decision which justify the suspension of the 
y 

operative effect of the decision. 

Further, Application No. 46104, filocl 

January lS, 1964, by Pacific, requested authority to 

serve the exchange in question.. The application 

should have been consolidated with case No. 7845 and 

~ early decision rendered. 

11 See Redwood Empire Telephone System v. Pacific Telephone 
and Telegraph Company - Decision No. 66143, Case No. 
7716, wherein the Commission continued a cease and desist 
order under similar circumstances. 


