Deéision No. 67493-

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNTIA

Iovestigation on the Commission's own
Wotion into the reasomableness of

Rule 10 of Intrastate Local and Joint Case No., 7711
Passenger Rules Tariff No. 1, of ) (Filed September 10, 1963)
AMERICAN AIRLINES, INC., and others. g

D. P. Renda and Gordoen Pearce for Western Air Lines,
Inc., wespondent.

V. A. Bordelon, for Los Angeles Chamber of Commexce,
ana Charies C. Millexr for San Francisco Chamber of

Commerce, interested parties.

Elmer J. Sjostrom, for the Commission staff.

Thls proceeding was commenced by an Order Instituting
Investigation to determine whether or mot Rule 10 (sg-called "Denied

Boarding COﬁpensation" rule) of respondent airlinmes,
Intrasta§7 Local and Joint Passenger Rules Tariff No. 1, should be

amended,”
Rule 10(B) is, in part, as follows:

"(2) (a) Sudbject to the provisioms of Paragraph B(1) of
this zule, carrier will tendez liquidated damages iIn the
amount to be determined as stated below which, if accepted
%y the passenger, will comstitute full compensation for all
actusl or anticipatory demages imcurred ox to be ipcurred
by the passenger, as a result of carrier's failure to
provide passenger with confirmed reserved space:".

The suggzested amendment to Rule 10 is the additiom of the
following sentence thereto:
"Waere the passenger refuses to accept the tendered

compensation, all of the existing legal rights and remedies
of the passenger are preserved.”

Respondent airlines aze  Jmerican Axrlines, Inc., Delta Airlines,
Inc., Natiomal Airlines, Inc., Trans World Airlises, Inc.,
United Air Lines, Ime. and Western Air Lines, Inc.

Rale 10 in its entirety is reproduced im Appendix A hereto.

-]~




. C. 7711 ®

A duly noti;ed publi; hearing was held before Examiner
ifallory on January 16, 1964, at San Francisco. The matter was sub-
wmitted May 15, 1964 on the £iling of briefs by the Commission staff
and respondent Western Air Limes, Ime. Evidence was adduced by
Westexn Air Lines, Inc. (Western).

At the opening of the procceding, the Commission staff
counsel stated that the Commission staff would not present any
testimony in this procecding; confining its presentation to oral
argumeat. The staff coumsel stated the provisions of Duie 10(3)(2)(a§v
are ambiguous and do nmot clecrly spell out the rignts of passengers,
Sn that the rule tends to suggest that there is po altermative to
acceptance by the airline passenger of the compensation tendered by
the airline in accordance with the rule. According to the staff
counsel, the added language; as set out in the Orxder Instifuting
Iovestigatior In this proceeding, is necessary in order to clearly
indicate that the passenger has the benefits of all existing legal
rights and remedies which he had prior to the publication of this
rule. The staff counsel urged that the suggested additional language
is in the public interest and that respondents should be directed to
include such amendment In their preseat rule,

Evidence was adduced by a witness from Western Aix Lines,
inc. on behalf of all respondents comcerning the development of the

present rule. Accoxding to thils witness, Rule 10 is in effect on a

nationwide basis for the trunk-lime air carriers which are respondents

in this proceeding. The specific language of the xrule was established
by the Civil Aerozautics Board (CAB) ir a rule making proceeding

befoxre that bbdy.— The respondent airlines were directed in the CAZR

Herelnatnter reterred to as Rule 0.

!

/ Ordexr E-18064, dated March 1, 1962, in Docket 13327, In the mattex
of an agreement among Domestic Trumkline Carriers f£iled pursuant
to section 412 of the Federal Aviation Act of 1958, as amended,
(Agxcement CAB 16012).
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order to establish the present language of the rule, upon a finding
by the CA3 that the language of the rule proposcd by the airlines
", » . would incoxporate into the implementing tariff a
provision which precludes the oversold passenger £rom
seeking further redress. Thus, the language (proposed by
the airlimes) provides, ia effect, that the passenger must
accept the prescribed penalty as full compensation for all
damages . . - lMoreover, to the extent that the proposed
tariff provision is designed to restrict a passenger fgom
secking damages to which he would othexwise de entitled
under common law, we £ind It to be adverse to the public
intexest. Accoxdingly, we shall condition our approval
of the agreement to make clear that the prescribed penalty
is a minimum obligation of the carrier which, only if
accepted by the passenger, would termimate ¢he carrier's
obligations."
The witness testified that the language of the zule originally
proposed by the zirlines provided that the ". , . carrier will pay,
md passenger will accept, as full compensation for all actual ox
anticipated damages incurred or to be inmcurxed by the passenger . . .-
The language substituted by the CAB in its oxdexr for the above was
as follows: ™. . . if accepted by the passenger, carrier will tender
liquidated damages . . .''. The witness asserted that the language
substituted by the CAB for that originally proposcd by the airlines
is clear and unambizuous and that any passenger cag rezdily umderstand
that he is not requized by said provision to accept the amount
tendered by the carxrier umder the rule.
The witness stated that uniformity of provisions for intra-
tate and interstate service are desizable, not only to the airlines
but to the passenger, unless conditions zre materially different
within the separate jurisdictions. In the present case, ne asserted,
conditions sre the same within both jurisdictions. The Los Angeles
Chamber of Commerce and tke San ' Francisco Chamber of Commexce
weiterated the desirzbility of a wmilform rule on both intrastate and
intexstate traffic, and urged that the Commission not :equire thet

the airlines amend the rule by the addition of the language set out

in the Order Instituting Investigation herein.
_ N
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Respondents argzued that this Commission has no jurisdiction
to prescribe any changes in Rule 10. Respondents asscrted that the
xule xelates to 2 practice of the airlimes, rather than to airline
fares or rates; that the Commission has acknowledged that it has po
jurisdiction over alrline practices undexr the Comstitution of this
state; and that the Federal Avliationm Act of 1958 gives to the CAB
exclusive jurisdiction over airiice agreements involving the estab-

lisnment of uniform nationwide pzactices of 2irxrlines. Thercefore, the

CAB has occupied this field of regulatiog. Respondents also asserted

that, while the California Supreme Court held that the Civil

Aeronautics Act (precedessor statute to the Federal Aeronautics Act

of 1958) had not pre-empted the f£ield of rate xegulation because the

CAB's jurisdictiom was limited to rates in interstate aix transports-

tion, CAB jurisdiction {undexr Section 401) over agreements "affecting
ir tronsportation’ is not limited to interstate commexce, but extends

to any such agreement.

We are not impressed by the testimony and argument of
Respondents and the interested parties appeariag herein. Uniformity
for which they plead, while desirable, can only be justified when it
promotes botﬁ efficlency and justice. If efficlency ixpinges upon
justice, efficiency must give way to justice. The very natuse of‘our
dual form of government (state and federsl) implies that there will
be lack of wmiformity of xegulation as between state and federal
jurisdictions.

The rule here involved, on its face, reveals its deficieney.

No evidemce on that point is mecessary.

BT Toople V. Vestern Bix Limes, Tnc., 42 Cal.Zz< 620, 263 T. I TIT,
(Cal. S‘JP- —?-;to j-L9>3) -
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The languzage of said zule is such thai the impression
would be comveyed ro-and be zained by a passesger, mot skilled in
the law or tariff provisioms, that' the rule provides the eiclusive ’
renedy of the passenger. The amending language proposed by the. ’//
staff of the Commission would completely dispel any misundérstanding
as to the Operatiop of the rule. Clarity is most desiragblie, particu-
larly when the public is required to rely to a great extent upon
explanations which mﬁy be made by employees and representatives of
public service compamies. The language of the rule, as it now starnds,
is favoxable to the air carrier and could operate prejudicially to
the passenger. That is sufficient to condemn it. The amount of
liquidated damage prescribed by the rule could well be questioned
from the standpoint of the passenger. |

The Commission finds that the public interest and the
lawful intexest of passengers of air carriers operating in imtrastate
commerce in California require the amendment of Rule 10(B)(2) (a),
here Iovolved, by adding thereto the following language:

"Wheze the passenger refuses to accept the temdered

compensation, all of the existing legal rights and remedies

of the passenger are preserved."
The fact that the interstate rule will be different than the intra-
state rule which we will prescribe herein is immaterial both im fact
and in law. This Commission canmot be bound'by a rule prescribed by
the Civil Aerongutics Board, applicable to rates for air tramsporta-
tion. As applied to intrastate rates for air transportation in.

California, the jurisdiction of this Commission is exclusiver.
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We further f£ind that the herein involved tule, by its very
nature, comstitutes a part of the intrastate rates of ailr carriers

operating in California.

IT IS ORDERED that tﬁe Respondents, herein, amend
Rule 10(B) (2) (a), here involved, by adding thereto the following
language:

"Where the passenger refuses to accept the tendexed

compensation, all of the existing legal rights and remedies
of the passenger are preserved."

Said Respondents are furtber ordered to refile said rule,
as so amended, with the Commission puxsuant to applicable rules and
regulations hexetofore promulgated by the Commission.

The effective date of this oxrder shall be twenty days after
the date hereof.

Dated at Sax Frapcisco , California, this

2#1__ day of JULY

- e
Do ,j// ey LS
i U . w? :h‘ M ".r'\;”‘-
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Conadssloters

Commisziomer Filliam M. Benoett, deing
necessarily adbsent, 4id not particinats
in the disposition of this proceeding.
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RULE 10 of S. J. Rogers, Agent,

Intrastate Local And Joint Passenger
Rules Tariff No. 1, Cal. P, U.C. No. 1

RESERVATIONS

(A) Confirmation of Reserved Space

(1) A reservation of space is tentative only and shall not be
valid until the passenger has received a ticket specifying
thereon his confirmed reserved space. 4s used in this
Rule, the term "ticket" shall include "exchange oxdex".

(Applicable to transportation via aA, DL, NA, TW, UA and
WA). The carrier by or for whom a ticket is issued show-
ing confirmed reserved space on such carrier, and the

passenger accepting such ticket shall, by such acts, be -

subject to the terms and conditions of Paragraph B of
this Rule.

(B) Compensation Payable to Passenger for Carrier's Failure to

Provide Confirmed Reserved Spacc. (Applicable to traasporta-
tion via A8, DL, NA, Tw, UA and WA).

(1) Conditions for pavment of compensation
Subject to the exceptions in thlis subparagraph, carrier
will tender to passenger the amount of compensation
specified in subparagrapb (2) when:

(2) Passengexr holding a ticket for confirmed reserved
space presents himself for carriage at the appropriate
time and place, having complied fully with carrier's
requirements as to ticketing, check-in, and reconfir-
mation procedures and being acceptable for trans-
portation under carrier's tariff; and

The flight for which the passenger holds confirmed
resexrved space is unable to accommodate the passen~-
ger and departs without him,

EXCEPTIONS: The passenger will not be eligible for
compensation if:

(1) The £light upon which the passenger holds con-
firmed resexrved space is unable to accommodate
bim because of:
ga) extraordinary fuel requirements;

b) reduction in allowable take-off or landing
weight for reasons beyond carrier’s control;

(¢) govermment requisition of space;

(@) substitution of equipment of lesser capacity

when required by opexational and/or safety
reasons; or

(2)  Carrier arranges for alternmate means of transporta-
tion for passenger which, at the time such arrange-
ment is made, is plammed to arrive at passenger's
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next point of stopover ecarlier than, or mot later
than one hour after, the time the flight, fer

which confirmed reserved space is held, is planned
to arrive.

Passenger is accommodated zn the flight for which
be holds confirmed xeserved space, but is scated
in a section of the alrcraft other than that
specified on his ticket, provided that a passenger
Seated in a section for which a lower fare is
charged shall e entitled to an appropriate refund.

(2) Amount of compensation payable

(a) Subject to the provisions of Paragrapb (B) (1) of chis

rule, carrier will tender liquidated damages in the
amount to be determined as stated below which, if
accepted by the passenger, will constitute £:l1l com-
pensation for all actual or anticipatory damages in-
curred or to be incurred by the passenger, as a result

of carrier’s fallure to provide passenger with con-
firmed reserved space:

Value of first remaining
£light coupon for waich
Space Is confirmed on de-

parted flight Amount of Compensation
$ 0.05 -5 3.00 Fall VaIue-o% the Zirst

remaining f£flight coupon
2 2.05"=-"310.00 —$ 5.00

$10.C5 - $80.00 507% of the value of the

first remaining £1lighe
coupon : .
$40.00

‘ $30.Q5 and over '

(b) For the purpose of this Rule, the value of the first

(e)

remaining £light couporn shall be the applicable one

way local fare, including any surcharge, less any ap-
plicable discount.

Said tender will be made by carrier on the day and at
the place where the failure occurs, and 1f accepted
will be receipted for by passenger.

END OF APPENDIX A




