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BRIGIHAL

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Deci#ion No. 674907

In the Matter of Application of )
I%YKE WA%;ER COMPANY, a corporation, g
or autborization to incrcase its S .
rates charged for water sexrvice. _3 Application No, 33303

Investigation on the Comdssion's
.own motion into the rates, rules,
- regulations, contracts, operations
and ?.ractices pertiiaing to and
involving water main extensions
of DYKE VATER COMPANY, a public O e oty
utility water corporation. emp

Case No, 5841

J. Thomason Phelps, for Rolla J. Weiser, affiant.

Lally & Martin, by Thomas W. Martin, foxr Dyke
Water Company, William M, Lansdale, Axlyne
Lansdale and Dyke Lansdale, respondents.

CPINIONXN

Dyke Water Company, a public utility coxporation and
William M. Lansdale, Arlynme Lansdaie and Dyke Lansdale, its officers
and dixectors, were ordered to show cause why they should not be
adjudged in contempt of the Public Utilities Commission and prmished
thexefor accordiny to ?L:aw.'.1

The order to show cause, issued Novembexr 28, 1962, recites
the £Iiling of an affidavit of Rolla J. Veiser, in which respondents
are chaxged, in six separate offemses, with havipg contumaciously

failed and xefused to comply with certain oxdexrs of the Commissiom.

1/ Calif, Consti, Art, XII, Sec. 22; Public Util, Code, Secs. 312
and 2113. : |
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Certificd copies of the affidavit and order to show cause
were personally served on all respondents prioxr to the hearings,
vwhich wexre held, after due notice, at Los Angeles and San*Franpiscc
on 15 days during the period commencing January 9, 1963 and enéing
October 11, 1963, before Commissiomer Grover amd Examiner GrXeZory.

AlLl respondents were represented by counscl. Arlyme Lanmsdale, the

company's Szcretary- Treasurer and Attormey, and William M. Lansdale,

her son and the President of the company, both testified volumtarily.
Respondents, at the hearing on February 14, 1963, orally
moved to dismiss the case, The motion, submitted on written
memoranda later f£iled by the parties, was denled with leave to
respondents to £ile a pleading responsive to the order to show
couse. On April 1, 1963 respondents filed a written amswex to the
Veiser affidavit, admitting certain allegations and denying others,
thexeby raising issues that will be described later. Thercafter,
the presiding commissioner dizected affiant to go forward with
evidence, Affiant testified in support of his affidavit, the
affidavit was offered and received in evidence and affiant then
rested, Respondents then moved that the proceeding be dismissed
for failuze of affiant to produce any evidence except the affidavit,
The motion was denied, Respondents then went forwaxrd with cvidence,
Seven witnesses, including Axiyne Lansdale and William M.
Lansdale, testified during the 15 days of hearings, amd 54 exbibits
were received., Numerous objections to the receipt of evidemce wexe
made., A considerable amownt of testimeny was allowed over objectibn
by affiant's counsel, with leave gramted to move to strike such
evidence at a loter time, Such a motion was duly presented in a

commumication to the Commission after the heaximgs werc concluded.
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This motion was denied by the presiding commissionmexr by an order
contained in a letter of Novembexr 12, 1963 addressed to cowmsel for

affiant and respondents,

Respondents, at the close of the hearings and latexr inm a
comxumication addressed to the Commdssion after the hearings pursuant
to leave granted, renmewed thelxr motion to dismiss the order to show
cause, the affidavit and the contempt proceedings. This motion was
denied b& the presiding commissiomer at the c¢lose of the hearings
and again in said letter of November 12, 1963. The contempt pro-
ceedings were taken umder submission, subject to the £iling of
concurrent opening and closing briefs, by an order issued by the
Coumission on November 12, 1963. Closing briefs wexe filed on
January. 2&, 1964,

The Issues

The affidavit alleges siz separate offenses by respondents
arising out of cextain orders issued by the Commission in the basic
proceeding hexein. That proceeding involved an application by
Dyke Water Company to increase its rates for water service on its
system in Orange County (Application No. 39302) 2rd an investigation
on the Commission’s cwn motion into various matters pertaining o
water main extensions by the utility (Case 1lo. 5841, comsolidated
foxr hearing with Application No. 39303).

The oxders, as pertinent here, in.substancc directed the
utility:

1. To adjust its books of account to conform to a

certain balance sheet prepared by the Commission
staff. (Decision No. 59823, ordering paragraph 3,
issued Mareh 22, 1960; cffective July 55, 1961,
Fater Gor vy DU o e a1 58 108, eare, Fas

-« v, P.U.C., . 3 . .

363 U.S. 939, 9 L.ed. 2d 333; Ex., B to affiant’s
affidavit,)
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To institute immediately a metering program

and install not less than 400 meters per month
in addition to metering 21l new sexrvice conmnec-
tions until all residentlal and othexr genexral
sexrvice commections had been metered. (Recision
No. 59823, supra, ordering paragraph 4b.)

To report to the Commission, within 90 days after
the effective date of the order, and cvery 120
days thereafter, the total number of meters
installed, together with the net nuber of meters
installed during the period covered in eack such
report until all of its service connections bad
been metered. (Cecision No. 592228, supra,
oxdering paragraph 4c.)

To dispose of corxtain recorded contributions :,///
pursumt to cortain recemmendations of tke
Cotnission staff, (Decision No. 59828, supra, -
ordering paragraph 62.)

To set up forthwith and maintain a special
reserve account and bank account and to credit
thereto from time to time amounts representing
the difference between xevenues accruing under
an interim rate authorized by the Commission

and those that would have accrued undex prior
rates., (Oxder of May 16, 1960, effective during
period from May 16, 1960 through August 1, 1961;
Exe G to affiant's affidavit.)

To formulate and advise the Commission within
ten days of a plan for refunding moneys received
representing the differcence between revenues
accruing under said interim rate oxder and those
that would bave accrued under prior rates.
(Ordexr of July 25, 1961, cffective immediately;
Ex. I to affiant's affidavit.)

The affidavit for ap oxder to show cause, in specifying
with particularity cach of the six offemscs, contains appropriate
allegations concerningz respondents® lmowledge of the Commission's
oxders, thelr intent to violate them and their ability to comply

with them. DNone of the orders has been amended, revoked, or

annulled and each is still in full force and effect.




A. 39303, C.,5841 (0SC) és

Respondents' answer contains, in subétance, the following
admissions, denials and affixmative allegatioms pertaining to the
foregoing alleged offenses:

Tirst Offense: Respondents deny that Dyke Water Company
did not adjust its books of aceount.

Second Offense: Respondents admit that Dyke Water

Company did not iastitute a metering program, but deny that

failure so to do was willful, and allege that it was 3

financial and physical impossibility to comply with said

Order -

Third Offense: Respondents admit that Dyke Water

Company did not xeport to the Commission with respect to the
Installation of meters, but denmy that failure so to do was
willful, and allege that respondents were unable to comply
with said order to report upon the installation of metexs.

Tourth Offense: Respondents admit that Dyle Water

Company did mnot dispose of all recoxrded contributions in
2id of comstruction, but denmy that £ailure so to do was
willful, and allege that respondents were unable to comply
with the oxder to dispose of sald contributions and that to
do so would sexiously jeopardize the utility's operations.

Fifth Offense: Respondents admit that Dyke Watex

Company did not set up and maintaln a speclal reserve account
and cause to be credited to sald account revenues as |
required by the Commission's oxder, but demy that £ailure

so to do was willful, and allege that respondents were

unable to comply with said oxder.
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Sixth Offense: Respondents admit that Dyke Watex
Company did not formulate and advise the Commission of a

plan to refund monmey to consumers as required by the oxrder
of the Commission, but deny that failure so to do was will-
ful, and allege that respondents were umable to comply with

said order.

Included in afffant’s listing of the issues are he >

following (Opening 2x. pp. 6-8):

I. Whether respondents adjusted the books of

Dyke Water as required by the Commission'’s
oxderx,

Whether respondents were physically unsble to
institute a metering program and imstall not
less than 400 meters per montk,

Whether respondents were financially umable
to institute a metering program and install
not less than 400 meters per monmth,

Whethexr respondents were wmable to report
periodically to the Commission in writing
with respect to the installation of meters.

Whether respondents were unable to dispose
of the contributions in ald of construction
described in the affidavit.

Whether coupliance with the Commission’s
oxdexr- to dispose of said contributions
would sexiously jeopardize the operations of
Dyke Water Company.

Whethex respondents were unable to comply with
the Commission's order requiring Dyke Water
Company to set up and maintain a special )
Yesexrve account and bank account and to credit

thereto certain amowmts of momey from time to
time,

Whether respondents were unable to comply with
the Comnission's oxder requiring Dyke Water
Company to formulate and advise the Commission
of a plan to refund certain momeys to conSUmeXsS.
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The affidavit alleged, with respect to each offense, that
respondents' failure to comply with a Commission ordexr was "with
intent to violate the same''. Respondents® answer, except as to the
Flrst Cffemse, denied that failure to comply was willfui. Respon-~
dents' denial of "willfulmess" in commection with cortain of the
- offenses raises additional issues as to whether the allg ed failure
to comply with the Commission's orders was intentional.

It was stipulated at the hearing that the whole of the
reecoxd in the basic proceeding, comprising the pleadings, 67
exbibits and 23 volumes of transexipt, be considered as a part of
the present record, as well as the 54 exhibits (Exs. C-1 through
C-54) and 15 volumes of tramseript, designated as "Ordexr to Show
Cause (Contempt)", in the contempt proceeding.

We now turn to the evidence related to the several
offenses alleged in the affidavit,

First Offense

The Commission's order xequiring an adjustment of the
books of Dyke Water Company, the major item of which was the
requirement to remove from the sssets of the company nearly $500,000
reprcceﬁting alleged comtributions to the company by the Lansdale
family, becawe effective, after xeview, on July 25, 1961. The
record shows that as late as Maxeh 20, 1962 sucﬁ an adjustment

had not been made on the company’s books of account.

2/ As to the First Offense, respondents simply demied failure to
adjust theixr books of account, thereby raising an issue of
fact, If this issue be resolved against respondemts, willful-
ness can be inferred from the fact of nomcompliance. (Vernmon
Ve Superior Court, 38 Cal.2d 509, 518.) This would likewise
be truc of respondeats®' denial of willfulmess as to the Third
Offense (failure to report periodically on meter imstallatioms),

since compliance in either case would involve mere clerical
acts.
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Respondents urge that the correctness of the ordered
adjustments is questionable and that, in any event, timely adjust-
xents were made, after March 20, 1962, by journal entriles which
would normally be posted to the books and records prior to their
closing for the year 1961 and were included in the company's 1961
and 1962 annual reports filed with the Commission.

The Commission's order did not specify a time by which
the required adjustments were to be made; in effect, therefore,
the order directed them to be made within a reasonable time. Tke
oxdexr became effective July 25, 1961, following review by the
California Supxreme Court,

Vile do not agree with respondents that adjusting the
books at some wmdisclosed time after Marck 20, 1962 would be
within a reasonable time after July 25, 1961l. The intervening
period of almost eight months imvolved an umreasomable delay in
complying with a2 mere clerical dixective, Mrs. Lansdale testifled
that she instructed the company’s accoumtants to make the adjust-
aents. She did not establish, however, when she gave them that
instruction noxr when, if evex, they carried it out, Although
she categorically stated that the adjustments wexe made, it is
appaxent from her testimony as a whole that she really did not
know whether oxr not the accountants had made the necessaxry entries;
her position amounted to no moxe than a claim that they must have
done so because they would have no reason to disotey hexr directive.

The annual reports for 1961 and 1962, xelied on by
respondents as showing the adjustments, were not filed until
August 1, 1963 and September 13, 1263, xespectively; in the casc
of the 1961 annual xeport, the £iling was made 16 months late and
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only after a special directive of the Commission. CDécisioﬁ »
No. 65665, dated July 9, 1963, in Cases Nos. 7518 and 7519.)
These annual reports are mot in this record in their entirety,
and respondents have not shown how any part of them demonstrates

that adjustments on the company's books were made ~ nor when.

Second Offense

The Commission's order requiring imstallation of meters
became effeetive, after review, on July 25, 1961. Respondents
have admitted that they did mot comply, but allege that compliance
was "2 financial and physical impossibility",

The evidence shows that it would be physically possible
to do the job, withk labor in addition to the utility's normal
working force,

The éuestion of the finmmeial feasibility of Irstalling
not less than 400 meters per month on the Dyke system, im addition
to metering all mew sexvice comnections, is somewﬁat more complex.
It may be noted that the Supreme Court of Califormia found nothing

unxeasonable in the Commission’s oxder. (Dyke Water Co., v. P.U.C.,

supra.) In fact, the Court observed that, in a prior decision
iavolving the utility's request for authority to serve in an
extensive area in Orange County (Decision No. 53858, dated

October 1, 1956, in Applications Nos. 37097 and 37061, 55 Cal.P.U.C.
235, petitions for review denied by Supreme Court of California,
without opinion, on August 27, 1957, S.F. 19657-19660), the
utility's own witnesses, including Dyke Laﬁsdale, its then
president, testified that metering the system was "essential” and
that numerous metering companies would compete for thke opportumity

to do the woxlk of installation on favorable credit terms, The




Ao 39303, Cg341 (0sc) ds

Court also pointed out that when the Commission issued its oxder

on Maxch 22, 1960 (Decision No, 59828), directing the utility to
install not less than 400 meters pexr montk, ibe company bad had
three and a half years since the issuance of the Commission's prior
ordex on October 1, 1956 (Decision No. 53858) within which to
formulate a plan of its own. The Court concluded: At this late

date petitioner is haxrdly in a position to complain that the

"

coumission's order of March 22, 196C, is impossible or woreasonable,
Oyke Water Co. v. P.U.C., supra, at 120, 121,) The xrecord shows,

further, that Dyke Water Company, after Decision No. 59828 became
effective July 25, 1961, never sought from the Coumlssion any
relaxation of the requirement to install not less than 400 meters
per month, |

The record in the basic proceeding (included in the
contempt case) makes abundantly clear the imperative mecessity for
metering the Dyke system in order to comserve use of watexr and
thexeby contribute to the objectives of the ground watex recharge
program of Orange Coumty 'Water District, In the. present contempt
proceediag, the evidemce shows that, at least since 1954, respon-
dents bave considered the possibilities of metering their system
and have negotiated from time to time with meter manufacturers,
lending institutions and underwritexs; that when the company did
replace flat rate sexvice with metered service, f.fcm tixe to time,
its affected revenues inereased; and that at lecast four engincering
repoxts between 1955 and 1963 confirmed that 2 metering program
both was economically feasible and would produce highly advantageous
opexrating results for the company. The utility’s cuxrent president,
Willianm M, Lansdale, admitted that 2 metering program would be-
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beneficial, stating: "We would be crazy not to put them on for
puxely income purposes, extra imcome purposes if we had the ability
to do it.," ®R.T. p. 1019.) _

Respondents admittedly did not comply with the Commis~
sion's order to meter their system, and there is nothing in this
record to show that they even complied with the oxder to
install meters in existing services, Despite respondents' pro-
fessed interest in such a program and the recitals of thelr efforts‘
to secure the necessary financing, the record shows that Dyke Watex
Company, wmder the presidency of respendent Dyke Lansdale, from
the time of its inception, March 5, 1951, until Octobex 31, 1957,
and again for a period of about eizht months commencing in
February 1959, vigorously opposed metering its system In oxder to
enlarge and protect its water service operations in the face of
competition by other water companies in Orange County during a
period of unprecedented subdivision development commencing in the
early 1950%s. The failuxe to institute ¢ metering prozZram continued u///
in the face of the Coumiszion's specific orxdexs of October L, 125¢C
and Moxrch 22, 1960, and desplce the Comxmiszion’s finding, in
Decision No, 59828, that.the compeny would ‘earn 2 rate of return of
noxo than 7% with 5 properly metezed syséem.

The evidence showé; wmqcestionably, that the management
of Dyke Water Company not oniy had a fixed determination not to
meter the system as ordered by the Commission but also a concrete
and large-scale program to discredit and subvert the vexy idea of
metering. The recoxrd leaves little doubt as to the effectivemess
of that »nrogrom in the minds of the utility’s thousands of actual
and potentizl flzt rate customers, whose natural enthusiasm for
the cheapexr flat rates coincided perfectly with the utility's

efforts to retain them. Dyke Lamsdale did not testify in the

=11~
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contempt hearings., Since his earlier testimony, Zn the basic pro-
ceeding, would have been incompatible with the professed willingness
of William Lansdale to meter the system 1£f the utility were
financlally able to do so, his absence is understmdable,

Direct testimony concerning the company’s financial
situation came chiefly from Arlyme Lansdale, its secretary-
treasurer. It comsisted, in large part, of (2) a statement that
the company was financlally umable to comply with the Commission's
order; (b) a description of various isolated fimancial obligations
of the utility, uncorrelated with its other liabilitieé and assets;
(¢) statements, purportadly from Mrs, Lansdale’s memory, of gross
xevenues, operating expenses, depreciation, and met income figures
and amounts of momey xefunded on advances for comstruction, for
vaxious years; (d) a reading into the record by the'witness of
various data selected Srom the utility’s annual reperts, purportedly
to shew deficient carnings from the company's opexations., None of
this evidence was accompanied by an offer to make gvailable for
inspection the underlying books and recdrds, including supporting
vouchers, of Dyke Water Company, In fact, the production of records

to substantlate the testimony of Arlyme Lamsdale and of William M.

Lansdale, by means of which that evidemce might have been tested

on cross~examination, was strenuously resisted by respondents and
their counsel, The-witbholding, by respondents, of such records
renders theilr testimony of negligible probative value upon the
question gf the financial condition of the company duxring the time
it was required to comply with the Commission’s metering oxder in
Decision No. 59828,
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Affiant's rebuttal evidence presents a quite differemt
picture of the utility's finamcial condition from 1956 to 1962.

It shows that, if the company's management had been willing,
sufficient funds could have been found to carry out an initial
metering program suggested by Walter O, Weight, Pacific Coast
Managex of Hexrsey Products Division of Hersey-Sparling Metex
Company, a witness who had been called om bebalf of Dyke Watex
Company. This witness testified that the net cost of installing
meters on the Dyke system would run between $44 and $46 pexr service
and that his company had offered to respondents a way to make a
start with 500 meters to be financed by Hersey-Sparliﬁg Meter
Company.

In addition to the reports, mentioned bereinabove, showing
the desirability and economic feasibility of a metering program
and to the faet that a substantial start could have been made, with~-
out any imitial capital outlay by the utility, by acce?tance of the
Hersey-Spaxrling Metexr Company's offer of fimancial aid, the
evidence adduced in rebuttal by affiant reveals that the utility
had funds available to carry out the progrém.,

The Commission found that the utility’s operations would
produce a rate of return of more than 7% "'for a properly metered
sﬁstem";. (Decision No, 59828.) By July 25, 1961, however,
when the metering orxder finally became effective after review by
the Supreme Court of Califormia, the record (including annual
reports filed by the utility with the Commission and the recoxds
of certain finaneial tramsactions among members of the Lansdale
famdly ond with nonutility companies associated with Dyke Water

Company) shows that substamtial sums of momey which otherwise could
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have been used for capital outlays, such as a metexing prograem,
had been diverted to other purposes. This reveals that the
utlility's charges to operating expenses, especially to administra-
tive and gemeral salaries and total administrative and gemexral
expense during the period 1958-1962, were umreasonabiy high; that
certain accounts (Account 223, Payables to Assoclated Companies;
Account 126, Recelvables from Assoclated Companies) contain
numerous emtries indicating cash tramsactions with eitkexr members
of the Lansdale famlly or associated companies; and, on the basis
of accoumt balances at December 31, 1957 and December 31, 1961, that
during the period between those dates approximately $612,000 of
assets of Dyke Water Company were depleted by withdrawals in the
form of cash or other assets by associated companies. ("Assoclated
companies' is defined in the Commission's Uniform System of
Accounts for Water Companies.)

bn analysis of the utillity's "cash £flow"” (essentially met .
income Increased by noncash expenses such as depreciation) for the
years 1956 through 1961 shows cash gemerated by the utility from
operations during the three-year period 1959-1961 amounting to
$794,798 and that the charges to the account for advances for
construction, for refunds for the same perioed, were $701,91l. A
Staff expert testified that "during this same period the largest
demand for funds in the company was for refunds on advance con-
tracts, since expenditures for utility planﬁ construction wexe
rather nominal during this same period.”

Finally, the recoxrd reveals that Dyke Watexr Company,

soxetime prior to Jure 1, 1961, received from Farmers & Mexchants

Bank of Long Beach, one million dollars as the proceceds of certain
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prowissory notes executed by the utility ($650,000, July 24, 1959)
and by Dyman Coxrporation, its nomutility associate ($350,000,
July 27, 1960) for wvarious purposes, including "'paybacks' of
advance contrécﬁs and retirement of Dyke Watexr Company’s notes beld
by Tarmers & Merchants Bank at Garden Grove and Long Beach,
Lffiant argues, from the foregoing evidence, that
respondents had no real intention to comply with the Commission’s
wetering order and that, in addition to the $1,000,000 proceeds of
the loan from Farmers & Merchants Bank, intexnally gemerated cash
was alse available for metering, had respondents seen £it to use
it for that purpose. This cash, it is urged, was available even
after diverting cash to associated compmies, to the payment of
unreasonably ﬁigh salaries to mexbexrs of ﬁhe Lansdale family, and
to the payments of money on the obligation of another corporation
and on vold obligations,
Respondents' plea of fimancial inability to comply with
the Commission’s "momey" orders utilizes a misleading selection
of isolated operating results data, combined with a bitter attack
on the integrity and professional 'ab:".lity of the witness Knaggs,
a Commission staff enginmecer, Tor example, respondents introduced ./ .
certain £igures in a staff "Results of Operation' study of Dyke
Watex Company for 1953, 1954 and 1955 (a8 period remote f£xom that
in which they were reém‘.red to comply with the various orders here
involved) | in an effort to prove the company's financial plight.
They urged that the study for those years "shows by the Commission
staff’s own figures, that the Dyke Water Company operated at a net
loss of $7,935.16 in 1853, at a net loss of $7,561.19 in 1954,
and at a net loss of $14,601.38 in the twelve months ending
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August 31, 1955". The fact is, however, that these were “recorded"
figures, as the exhibit (Exhibit C-17) shows. The exhibit , on its
face, contains a warning that the company's books and records do
not confoxm to the uniform system of accounts for water corpora-
tions prescribed by the Commission and that the accounting used by
the company does not adequately set out the facts concerning the
company's financlng and operations. Furthermoxe, the record shows
taat the alleged net losses for 1954 and for the 12‘mwn£hs ending
August 31, 1955 wexe greatly exceeded by depreciation expense
charged in those periods, so that operations were in f£act producing
cash flow despite recorded met losses.

Respondents -bave asserted that there should be added to
the alleged deficit of $828,380 the suz of $479,182 (xe-
senting claimed Lansdale family contributions, properties
classified as nonoperative and a txact "'seized” by the
City of Anaheim which was charged out of the company’s books by
the Commission) and the $148,822 in payback comtracts held by the
Lansdale family intereéts (Chapter &, page 4~9, Exhibit No. 19),
"all of which represent momies expended for Dyke Water Company
and its operatiom, whether or not the Commission staff recognizes
this as a fact." Theze is no somé reason for subtracting -
the foregoing items as obligations or finmancial requirements in a
cash flow study for the period 1956-1961. Even if $479,182 had
been contributed by the Lansdale famlly, by its very nature as a
contribution it would create mno cash obligation for the utility.
The contract paybacks of $148,828 appear to have been cancelled in

1957 and so bave not been an obligation since that time.
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Aside from what the record shows to have been 3 sharp
rise, to unxeasomebly high levels after 1958, in administrative
and general salaries ond expense and the depletion in the
utility’s assets, by payments to "assocLated componies” amounting
to $612,000, the evidence reveals that a scparate but affiliated
company, Dymon Corporation, obtained $250,000 in 1958 from Farmers
& Mexchants Bank of Long Beacﬁ upon notes made and issued by Dyke
Watex Company; that im 1959 the utility made and issuved amother
note for $650,000 for a further loon from the same bank "to be used

to transfer to amy ox all of Dyke Water Company ox Dyman Corpo-

ration accounts as nceded"; that the Board of Directors of v’///

Dyke Water Company passed a resolution authorizing its president

and secretary "to open a special account under the mame of Dyke
Lansdale and A. Lansdalc in the swm of $650,000, checks for with-
drawals to be signed by both Dyke Laonsdsle and A. Lansdale. Soid
$650,000 to be used to pay any amd 2ll motes outstanding against Dyke
Water Company and held by Faxmers & Mexchants Bamk of Garden Grove
and Long Beach., Balance of momey to be used for Tpay-back® agzee-
ments, Transfexs from *special account' to be made to amy of Dyke
Water Company or Dyman Corporation accounts s needed; that later
another mote in the sum of $350,000 was made and issued to the same
bank by Dyman Corporation, but respondents treated this as an obliga-
tion of Dyke Water Company and paid interest om it from.time to time
out of momeys of Dyke Water Company; that the Dyke Watex Company note
for $650,000 was issued for the purpose, in part, of refumding or
remewing two previous promissory motes of the utility, dated

June 30, 1958, for a total of $250,000, for the bemefit of Dyman |

Corporation; arnd that said $650,000 mote was issued more than
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12 months aftexr the date of issuance of the earlier notes, was not
authorized by the Commission, and is thercfore void, (Public
Utilities Code Sectiocn 825; General Oxder No. 44.)

In other ways, too, the evidence shows that respondents
made unreasonable uses of money of Dyke Water Compamy. Mrs.
Lansdale testified that from time to time sums of momey, of
unspecified amounts, were paid by the water company to cxeditors
of Dyke Lansdale and charged to his "drawing account"; that Dyke
Lansdale had his personal acecounts tied up as the result of scme
litigation "and we had to hide any momey he had, if he might have
any''; and that sums of momey were loamed to Dyke Lansdéle and
carried on the company's books as an open accommt for momeys that
had been paid on his behalf. Also, the evidence reveals that
records of the company for the year 1961 showed total charges to
the account for office supplies and expenses of $42,510, a V////
figure that compares with the sum of $12,000 cctimated by the
staff for this accoumnt for the year 1959 (Exhibit 19, dasic pro-
ceeding, page 9-2), , |

It is entirely possible that a fuil disclosure, from
records withheld by respondents, might show an even more favorable
financial condition and might reveal other practices eqﬁally
irregular.

We have considered respondents® arguments concerning
the company's f£inancial condition and we £ind that they are not
zeritorious. Nor is thexe any zexit to respondents® assertion
that the company's financial condition was the Yesult, even in
part, of unreasonably low rates, The decision fixing tke rates

in question (Decision No. 59823) was remdered after extensive
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hearings in which respondents wexe fully heard, it was affirmed

by the Supreme Court of Califormia, and review was deniled bly‘ the
United States Supreme Court, as noted hereinabove, Moreover, the
Commission by a later decision of whick we take official notice
(Decision No. 64372, dated October 9, 1962, in Applications Nos .
43668'and 43899) disposed of two applications by Dyke Water Company
for authority to increase its rates, The opimion in that later
decision notes that public hearings were held on the applicatioas
on four days extending £rom January 31 to September 18, 1962, at
Los Angeles; that applicant made no showing at any of the hearings;

and that applicant's attormey, on the last date mentiomed, stated

that applicant desired to withdxaw3its applications, The'appli-

cations, accordingly, wexe denied,

Respondents' attack upon the testimony and persomal
Integrity of the witmess Knaggs comstitutes a tramsparent and
uwoxthy effort to change the subjeet - to suggest that Mr. Knaggs,
rather than respondents, is the transgressor in these proceedings,
We are not impressed, Mr. Knaggs' record as a staff engineer is
beyond reproach. His testimony in this case was not extreme;
on the contrary, it was forthright, reasonable and persuasive; and
it was entixely comsistent with the comparable testimony of othex
staff enzincers in inmumerable similar cases involving other water
utilities. We expressly f£ind that the criticism of this witness

is without justification.

3/ OgaFebruary 11, 1964, Dyke Water Company filed 4pplication No.
f ~9;_£or & systemwide incresse in rates.. That 2pplication has
oeen neaxrd and subnitted for deciczion.
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- Third Offense

The order (Decisiom Mo, 59828) reéuiring respondents to
report periodically to the Commission upon what they wexe doing
about metering became effective July 25, 1961, after xeview by the
California Supreme Court, Respondents admitted that the utility
did not so xeport, but denied that the failure to do so was willful,
and alleged that they were unable to comply.

The only activity called for by this order was the
writing of a report every six months, Respondents' officials
explained, on cross-examination, that they did not file the
reports cither because of their pending negotiations with the
City of Garden Grove to acquire portions of the Dyke system (which
Llatex were broken off), or because William M, Lansdale con;idered
certain comversations with Commission staff persommel at Los
Angeles as the equivalent of compliance with the oxder,

The order to repoxt was specific and entailed the
performance of mere clerxical acts. 'Respondents‘ explanations fall

£far short of justification for their admitted failuxe to comply
with that oxrdexr.
Fourth Offense

The oxder to dispose of $39,946.77 of recorded contri-
butions im aid of constructiom (@p. 1-6, Exhibit T, affiant’s
affidavit) admittedly was mot complied with. Respondents cemied
willfulness and alleged that compliance would have seriously
jeopardized the utility's operations. The record shows affirm-
atively that the £ailure to dispose of these contributions was
intentlional and that such dicposition would have been possible
with cash available to the company, as indicated in the discussion

above comcerming the utility's financial condition in 1958 and aftex.
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These contributions were exacted by the utility from
various persoms, prior to Jume 30, 1958, for meter and service
conncetions and main extensions wnder conditions found by the
Commission to have been wmlawful and in violation of the utility’s
tariffs; they wexe oxdered to be repaid in cash to designated
persons. (Decision No. 59828, See also, Decision No. 61642,
dated March 13, 1961, Application o, 42454, in whick Dyke Water
Co. was authorized to transfer certain properties to the City of
Gaxden Grove, subject to a comdition, among othexs, that these
contributions be repaid on oxr before M&y 1, 1961.)

Respondents' intentions concerning repayment of these
contributlions emexge fxom this zecord im the contradictory state-
wents of Mrs, Lansdale and in a review of the record in the basic
proceeding. The witness, when asked on direct examination why the
company had not disposed of the contributions as ordexed, testi-
fied tbét the utility did not cwe some of the amounts, that some
of the comtributoxs could not be located, that otpers did not
insist on immediate repayment, and that all fhis occurred at the
tize of the then pending sale to the City of Garden Grove when it

was contemplated that 2 trust would be established with the

Farmers & Mexchants Bank to iepay those who had agreed to accept
the refund, |

When asked ont cross-examination whether the utility
had ever dome anything to seek review of the Commission’s oxder
pertaining to contributions (Decision No. 59328), or to have it
modified, ox to attack its validity or accuracy, the witness, at
first, answered in the negative but later changed to an 2ffirm-

ative reply. The record in the basic proceeding, however, shows
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that the petition for rehearing before the Commission with respect
to Decision No. 59828 (filed on March 31, 1960) did not challenge
the ordered disposition of these contributions, that respondents
did not scek review of that particular point in zhe Celifornis
Supreze Court, and that the Court’s decision does not discuss it.

The witness then testified on cross-examination that "we
had set up a trust' to xepay the contributions in conmection with
the then contemplated sale to the City of Garden Grove, and that
the utility had plannmed to do this even before being oxdered by the
Commlssion to do 50 as a condition of the trané;fer authorization
(Decision No, 61642, supra)., The transfer application', however,
although naking provision in the anmexed contract of sale for
payeent of advances for cbnstruction, made no provision for re-
paynent of the contributions as ordered by the Commission in
Decision No. 59828. On the contrary, the application requested
(Application No. 42454, page 38) that "All existing executory orxders
of this Commission applicable to Dyke Water Company shall be of no
further force or efféct."

On Maxeh 17, 1961, after issuance of Decision No. 61642,
Dyke Water Company £iled with the Commission a Declaration of Trust,
executed March 16, 1961 by the utility as Trustor and Farmers &
Merchants Trust Company of Long Beach as Trustee, which recited
that "Irustee does hereby acknowledge the receipt from Trustoxr of
the said sum of $39,946.77 in trust, upon the uses and trusts
hereinafter moxe particularly described.” This document was filed
in compliance with oxdering paragraph & of Decision No, 61642.
Despite the foxegoing xecital by the Trustee, Mxs, Lansdale admitted

on cross-examination that no such sum of money was in fact received
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. by the Trustee, but only a promissory note in that amowmt which was
later returned to Dyke Water Company when the proposed sale to the
City of Gardem Grove f£ailed of consummation.

Mrs, Lansdale also testified on cross-cxamimation that
Dyke Water Company mever carried the sum of $39,946.77 on its books
as a liability "because we didn’t owe it", and that with respect

to the issuance of the note "it was our intention to straighten

that out with the Commission after the sale, We were in a hurry

to get the sales completed,”

The evidence demonstrates a deliberately formed inten-
- tion not to comply ﬁith the Commission's ordexr when, as shown by
the foregoing discussion of the utility's finanecial tromsactions
- during the period subsequent to 1958, it had the cash available
to it to do so.
Fifrh and Sixth Offenses

Respondents have admitted falluxe to comply with the
Commission's oxder of May 16, 1960 (Exhibit G to affiant’s
affidavit) to set up a special zeserve accownt and bank deposit
(Fifth O9ffense) for the differemee in revenues collected umder an )
intexim rate incxease of 75 cents authorized by Decision No. 56003
and the xates, theretofore inm effect, which were reinstated by
Decision No. 59828. The order of May 16, 1960 gramnted a stay of
,Decision No, 59828 pending xeview; the additional provisions
requiring that the special reserve account and bank deposit be
cstablished wexe designed to emsure that momeys representing
incremental charges thereafter colleeted by the company undexr the
interim rate order (amounting ultimately to more thom $250,000)

be refunded in the event Decision No. 59828 were affirmed, which

it was,
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Respondents have also admitted failure to comply with a
distinet but related order (Order Terminating Stay of Decision
No.. 59828, dated July 25, 1961, Ex. K to affiant's affidavit) which
required the utility to formulate and advise the Commission,
within 10 days from the date of the o:;.'de::, of a plan to refund
the 75-cent difference between the interim xates and those
relnstated by Decision No. 59822 (Sixth Offemse).

Respondents have alleged that their noncompliance with
these oxders was mot willful and that they were wnable to comply.

The record shows that the utility was receiving the
75 cents per month inerease during the Intexim but that the
board of directors elected to use the momey for other purposes
rather tham to set up the special account, Furthermore, when
asked vwhy the 75-cent increase was not deposited in a trust fund,

Axlyne Lansdale answered: ''Because we did not owe it,..we had

a stay oxder...so we did mothinz."

The record reveals further evidence indicating
respondents® intentions with respect to this order, Decision
No, 61642 had required that the Suprene Court proceeding (review
of Decision No. 59822 - S.F; No., 20479) be dismissed and that the
refunds be made on or before May 1, 1961, or, in the alternative,
that a trust fund be established and sufficlient momeys be
deposited therein to pay all refunds on or before May 1, 1961,

On Maxehk 17, 1961, the utility £iled a document with the Coumis-—
sion (Exhibit C-3), entitled "Dyke Water Company - Reserve and
Adjustment Account - Special Trust Fund ~ Declaration of Trust”,
executed March 16, 1961, naming Farmers & Merchants Trust Company
of Long Beach as trustee, which xrecites:
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"Trustoxr does hereby deliver to Trustee in trust
upon and subject to the uses and trusts hereinafter
moxre particularly described the sum of $203,300.00
and Trustee does hercby ackrowicdge xeceipt theroof.”
In fact, however, as Mrs., Lansdale admitted, the trustee did not
recelve that sum but instead received £rom Dyke Water Company 2
pronmissory note for $208,800 whick was later zeturmed to the
company when the sale tofthe City of Gaxden Grove coilapsed.
Exhibit C-10 is a copy of Application No. 43899 filed
by Dyke Water Company on Novembexr 6, 1961, seeking suthority to
increase rates, Referenmce is made, on page 3 of that application,
to the company's lack of funds to comply with the Commission's
decisions, including "the ordered $250,000 xefund.” (This was
one of the applications that was demied, after hearing, for
failure of applicant to proceed. Deeision No. 64372,) On cross-
examination, however, Mrs. Lansdale admitted that the company had
never recorded the interim rate refund obligation as either a
£ixed or contingent 1iability on its books, and that she bad told
the company's accountant that the liability was a nominal ome. |
This record clearly shows that xrespondents did not
Tecognize and did not intend to discharge their obligation to

make provision for the required interim rate xefumnds to their

%

customers.,
A natural consequence of respondents’ denlal of any

obligation to make refunds was thelr failure to formulate any plan

4/ The Commission, in its decision authorizing Dyke Water Company
to transfer, conditionally, a portion of its system to the
City of Angheinm, ordered that an Interim Rate Trust be set up
and thnat the trust moneys be disbursed only with the written
consent of the Comxission., (Decisiom Mo, 63860, August o,
1963, Case No. 7535, as supplemented by Decision No. 65929,
August 27, 1963.) The company has sought to recapture these
woneys, amounting to $266,342, in an action for Jdeclaratory
xelief filed December 9, 1963 in the Superior Court for
Sacramento County, No. 147384,

=28
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for that purpose and to advise the Commission thexeof,

Respondents' attack upon the legality of the ordexr of
May 16, 1960 (directing the establishment of a special trust
account) is without merit, After the Commission on May 9, 1960
denied the petition for rehearing of Decision No, 59828, the
company’s only authority for comtinuing to charge the higher
interim rates was that vexy same order of May 16, 1960. Reépondencs
may. not have it both ways. Moreover, no such criticism of the
oxder was made during the pendency of respondents’ petition for
review of Declsion No. 59828 - when respondents were collecting
and spending the money which had been directed to be held on
special deposit, Neither this Commission nor the California
Supreme Couxrt were then advised of any claimed defect in the
oxder. Even when Decision No. 59328 was affirmed by the Supreme
Court, and the Commission, on July 25, 1961, directed the company
to submit a refund plan, respondents raised no such defemse.

No petition for rehearing of either the order of May 16, 1960 or
the order of July 25, 1961 has ever been filed.

The alleged financial inability to make the refumds is
irrelevant, The real violation was in spending this money in
the first place. The funds were ordered to be deposited in a
special é;ggg account; respondents had mo right to use them for
any other purpose - even if they intended to make refunds at a
latexr time, There is no claim, nor could there be, that
respondents were financially unable to make the trust deposits
as they collected the additiomal 75¢ from c¢ach customer each montk,
They had the momey then and they'clearly could have obeyed the
oxder then. Later financial inability to zestore such trust funds
15 no more a defemse than is later inability to restore stolen

property a defemse to a charge of larceny.

-26-
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0f course, subsequent restoration of these funds might
bear upon the seriousmess of respondents® conduct and the penalty
to be imposed. To this extent, finmancial inabllity, if coupled
with a showing of good faith effort and willingness to make
restoration, might merit comsideration. However, ac we have
pointed out in connection with the metering requirements,
respondents' alleged financial inabZlity is mot borme out on this
record,

Even i1f financial inability were proved, it could in
no way excuse the entire failure of respondents to present a
refund plan pursuant to the oxder of July 25, 1961. AL the very
least, respondents were obliged to advise the Commission of their
financial condition and to attempt to formulate some means of
eventual restoration of the funds in question. Inétead, for an 9/’/
extended period respondents refused even o permit reasomable
inspection of the company’s books.

Genexal Discussion

If this proceeding were the outgrowth of but 2 single
act of defiance of the Coumission's proper authority, it might
be hoped that a wérning,or adwonition to respondents would be

sufficient to restore a normal atmosphexre of regulatory relation~
ships. The recoxrd, however, presents a dismal stoxry of

studied and evasive tactlics by respondents covering mamy years of
Yendering a public utility water sexvice in Orange County.
Although the company's service, at least from the standpoint of

consumers, seems to meet expected standards of adequacy, proper

regulation entails much more +hon comsumexrs' approval of service.
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It involves the fixing of rates, the establishment of standaxds of
plant construction, the regulation of accounting and financial
natters and a host of other phases of utility activity.

Dyke Water Company and its associate, Dyman Corporatiom,
are closely held family entexprises. As a regulatory agency of the
State, we look to the utility operation and its management to
provide adequate sexvice at reasonable rates with the propexty the
utility devotes to public use. In our regulatory fumction we
provide the owners of such property with an opportunity to realize
a reasonable veturn on their investment. To that end, the Commis-
sion prescribés\uniform.systems of accounts for water and other
utilities, so that transactions xelated to the fixing of rates,
to financing activities, to size and description of utility plant
and to many other matters are available at all reasonable times,
but especially during formal proceedings involving such matters.
Much of the record in this case deals with umsuccessful effoxts
by the Commission and its staff to sec and asudit the utility's
records supporting or negating assertions by its managemwent con-
cerning its financial condition at specific tinmes.

Respondents should be punished for what this record
demonstrates to be their willful amnd contumaczous defiance of this
Commission's orders., For each of the offénses except the second
and the fxfth we have determineo that the maximum fipe of $500
for each reapondent is appropr:ate. The second and fifth offenses
axe more serious . ' ' -

The metering requirezent ;mpoacd by Decision No. 59820

was, and is, of great importance to the water supply and conserva-

tion prozrams of all of Oramge County. Moreover, the rates




A+ 39303, 09341 (0sC) ds *

ultinately authorized by Decision No. 59228 (although lowgr than
‘the interim rates) presupposed the installation of the required
meters; even after allowing for investment in meters, the Commis~
sion found that a rate of return of more than 7% would result. The
refusal - and, more important, the continuing refusal - of
respondents to carry out a reasomable metering program Is contrary
to the public intexest,

Although the evidence indicates that respondents may mno
longer be in a position to install meters at the rate of 400 per
wonth, it was shownm in some detail at the hearings that 2 program
of 100 metexs pexr month is feasible, If respondents are mot now
willing to install 100 meters per month, in addition to metering
new sexvice commections, then a f£ime for violating the mciering
requirement of Decision No, 59020 is nmot enmough. In addition to
fives for the Second Offensze, thexefore, our order in this proceed-/
ing will provide for five days of impxisonment for cach of the
individual respondents unless 1,000 meters are installed in the
next ten months, at the rate of 100 per month, in addition to thke
metering of all mew service connections.

The Fifeh Offense likewise imvolves serious misconduct,
If this truct money is mnot refunded, then respondents belong in
jail, |

In Case No, 7536 (involving the recent transfer of
approximately ome-third of the Dyke Water Company system to the
City of Ansheim), the company agreed to a Commission requirement
calling for the creation of a trust Sund for such refunds ih the
amount of approximately $265,000. That trust has been established,

with a bank as tzustee, and it is subject o a provision that no




disbursement therefrom'may be made except with the zpproval of this
Commission. The company, however, has since filed an action in the
Supexior Court for Sacramento County (No. 147824) in which it secks
to regaoin these funds., The Superior Court suit is frxivolous, and
we entertain no doubt that it will be dismissed in accordance with
“the rule recently recaffirmed by the California Supreme Court in

the Sokol case., (Pze. Tel., & Tel. Co. Vo Superior Court, 60 Adv.

Cal. 383.) Meanwhile, further umjustified delay results.

OQur order herein, in addiﬁion to maximum £ines for the
Fifth Offense, will provide for imprisomment of the individual
respondents unless they promptly carry out a satisfactory refund

Program.

FINDINGS OF FACT

First Offense

1. On November 28, 1962, the affidavit of Rolla J, Weiser
for an order to show cause hexein was filed with the Public Utili-
ties Commission of the State of Califorxnia, in which it was
glleged, in substance, that respondents, not@ithstanding ;he
Commission’s order in Decision No. 59328 and its furtber oxders of
May 16, 1260 and Jﬁly 25; 1961, all issued in the above-entitled
consolidated proceedings, and with knowledge of the contents of
said orders, with ability to comply therewith and with intent to
violate said orders amnd during their effective perilod, failed and
refused to comply therewith, |

2. On November 28, 1962, Subseéuent to said £iling of said
affidavit, the Commission duly issued its oxrder direceting
respondents, and each of them, to appear before Commissiomer
George G. Grover and such Examimer as might thereafter be

designated, at 10 o'clock a.m. on the 9th day of Jénuary'1963, in

=30-
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the Commission Courtroom, State Building, 107 South Broadway,
Los Angeles, California, thexe to show cause why said respondents
should not be punished for the alleged contempts set forth im said
affidavit, A certified copy of said order to show cause, to which
was attached a certified copy of said affidavit, was personally
served on respondents Arlynme Lansdale and Dyke Water COmpaﬁy, a
coxporation, on November 30, 1962, on reépondent Dyke Lansdale on
December 3, 1962 and on respondent William M, Lancdale on
December 17, 1962, On January 9, 1963 and each of the days there-
after to which the hearings herein were duly and xregularly
adjourned, each of said respondents appeared, in persom or by
counsel, and participated fully herein, P

3. On December 17, 1957 the Commission, by its Decision
No. 56003 duly given aad méde, authorized respondent Dyke Water
Cowpany, a regulaﬁed pub;ic ﬁtility watey corporat}on, to file
certain schedules of rates for water sexrvice as shown in Appendix A
attached to said deéision and to make ;aid rates effective for
sexvice rendered on and after January 1, 1958. Thereafter, said
respondent f£iled such rétes»with_the Commission on December 27,
1957 and such rateé thereupon became the lawfully cstablished xates
of said xespondent for public utility water service rendered by it
on and after January 1, 1958, Said respondent from tiﬁgyto.;imc

assessed and collectad frow its customexrs, for suca service,

charges caleculated by. the use of such rates. ' NI////,/

4. On Mareh 22, 1960,vthe Comnission duly issued in the
above-entitled comsolidated proccedings Decision No. 59828, in

which it ordered that:
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The xates and charges established by Decision
No. 56003 be terminated as of the seventhk day
following the effective date of said order.

Coincidental with the termination of said rates
and c¢harges there be reinstated, as the regularly
filed and effective rates of Dyke Water Company,
Tariff Schedule No. 1, General Metered Sexrvice,
Cal. P.U.C. Sheet No. 69-W, and Tariff Schedule
No, 2, Gemeral Flat Rate Sexviee, Cal. P.U.C.
Sheets Nos, 116-W and 117-W.

Dyke Watexr Company adjust its books of account
to conform to a certain balance sheet, prepared
by the Commission staff, as of December 31, 1957,
after adjustments, as shown on Table 4~B of
Exhibit 19 in said consolidated proceedings,

Dyke Water Company immediately imstitute a
xetering program and install, so as to
permanently convert from £lat rate to metered
Service, not less than 400 meters per momth,

A0 addition to metering all new sexvice commec-
tions, until all xesidential and general serviee
comnections should have been metered; ond,
within ninety days after the cffective date of
saLd oxder and every 180 days thexcafterx,
Xeport to the Commission in writing the total
nuber of meters installed, together with the
net number of metexc installed during the
period covered im each such report, until all

of its sexviee conmections should have been
metered,

Dyke Water Company immediately dispose of its
xecorded comtributions pursuant to the classi-
fication and itemization in Appendix C of
Exhibit 44 in said comsolidated proceedings, ir
accordance with the staff recommendations
contained in Chapter 4 of said exhibit; and,
within ninety days after the effective date of
said order, certify to the Commission in writing,
ovex the signature of a responsible officer,

that it had complied therewith,

5. A certified copy of said Decision No, 59828 was duly
servgd on March 22, 1960 upon Dyke Lansdale, then{President‘of
Dyke Water Company, and upen each of the then attorneys of record

of said corporation in the above-entitled proceedings. 3espon3ent

Dyke Waoter Company and ité_officers and directors had notice and
knowledge of the issuance of said Decision Nd. 59828 and of the
contents thereof. On Mareh 22, 1960, respondent William M.
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Lansdale was an officer of Dyke Water Company and respondent

Arlyne Lansdale was itg Secretary-~Treasurer and Attorney and an
officer thereof,

6. On May 16, 1960 the Public Utilities Commission of the

State of California duly issued in said consolidated proceedings
an oxder that:

&, The effective date of Decision No. 59328 be

stayed pending a review proceeding thereon
by the Supreme Court of the State of )
California and until the final determination

of said proceeding or until further oxder of
the Comission,

5. 2Y1§e Watexr Company forthwith set up and main-

ain a speeial resexve account and bank account
@nd credit thereto from time to time amoumnts
Tepresenting the difference between revenues
dcexrulng on and after the effective date of
$ald ordex under rates authorized by Interim
Dectsion Ne. 36003, dated December 17, 1957,
and those accruing wnder rates autborized by
Decisfon No, 59828, dated Mareh 22, 1960, the

effective date of which was stayed as hexein-
dbove deseribed,

Dyke Water Company designate, as special
trustee, a bank authorized to do busimess in

¢ State of California and open a special )
trust accomt and maintain on deposit thexein
a sum of momey equal to the balance in the

Special resexve accowat ereated by said order
of May 16, 1960

Said oxder of May 16, 1960 became offective on the date thereof.

7. & certified copy of said order of May 16, 1960 was duly
mailed by f:'.rsj: class mall on May 16, 1960 to the same persons as
those identified bereinabove in paxagraph 5 §£ these finc‘;ings as /
pexrsons upon whom a certified copy of said Dééision No., 59828 was
sexved. On May 16, 1960 said Dyke Lansdale was P::es:’.dep; of said
Dyke Water Compamy. Respondent Dyke Watex Company and ..ts
officers and directors had notice and owledge of the issuance

of said order of May 16, 1960 and of the contents thereof., On

L "
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May 16, 1960, respondent William M, Lansdale was an officer of
Dyke Watex Company and respondent Arlyne Lansdale was its Secretary-
Treasurer and Attorney and anm officer thercof. On June 22, 1961,
the Supreme C,oui't of California affirmed said Decision No. 59828,

8. On July 25, 1961, the Public Utilities Commission of the
State of California duly issued in said consolidated proceedings an

ordexr that:

a. Decision No., 59828 in its entirety be made effective
as of the date of said oxdex of July 25, 1961.

be Within ten days from the date of said order of
July 25, 1961 Dyke Water Company formulate and
advise the Commission of 3 plan to refund to its
consumers moneys collected by it xepresenting the
difference between revenues accruing on and
after May 16, 1960, under rates authoxrized by

Decision No, 56003 and those which would hove

accrued under rates authorized by Decision No.
59828,

9. A certified copy of said oxder of July 25, 1961 was mailed

by £irst class mail on July 26, 1961 to William M. Lansdale,
President, Dyke Water Company, and to Richard P, Roe, H, 0. Van
Petten and Frederick L. Simmons, Attomeys, 433 South Spring Street. ,
Room 633, Los Angeles 12, California, On July 26, 1961, said v”///
William M. Lansdale was President of Dyke Water Company and said
Richard P. Roe, H. 0. Van Petten and Frederick L. Simmons comtirued
to be attormeys 'for Dyke Watex Company. Dyke Water Company and its
directors and officers had notice and knewledge of the issuance of
sald oxder of July 25, 1961, and of the contents thexeof; On’
July 26, 1961, said Dyke Lansdale was Vice Presidemt of said Dyke
Water Company and an officer thereof, and said Arlyme Lansdale was
its Secretary-Treasurer and Attormey znd sn officer thereof,

10. On Maxch 20, 1962, a stipulation was entered into dy and
between said Dyke Water Company, by William M, Lansdale as its
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President and Roe and Rellas (by Chris S. Rellas) as its then
attorneys of record iﬁ these consolidated proceedings, and J.
Thomason Phelps, attorney for the staff of the Commission.
11, Paragraph 1 of said stipulation is as follows:
L. That as of the date hereof, the Dyke Water

Company has not adjusted its books of account

ggcg:gﬁgrglfolg?%,bg%ggggagggggmgitgf as shown

Sracring parograch 3 of Dedision He. 59825."
The facts xecited in said paragrapb 1 of said stipulation axe true.

12. Dyke Vater Company, and William ¥, Lamsdale, Arlyme

Lansdale and Dyke Lansdale, and each of them, while officers and
directors of said company and while having notice and knowledge of
the contents of said Decision No. 59828, including orxdering
paragraph 3 thereof, and while having ability to comply with said
ordering paragraph 3, and while said Decision No. 59828 and
pgragraph 3 thexreof remained in force and effect; failed, within 2
reasonable time after the effective date of said decision, and with
intent to violate the same, to comply with said ordering paragraph 3,
in that tkey failed and refused to adjust ox cause.tovbe adjusted
the books of account of said Dyke Water Company to conform to the
balance sheet as of December 31, 1957, after adjustmenté,‘as showm.
on said Table 4-B of said Exhibit 19. Said failure and»refusal
were in violation of law and in contemﬁt of the Commission and of
its said oxdex. -

Second Offense

13. We refer to and incorporate'by this’reférence paragraphs 1.
through 10, inclusive, of the £indings hereinabove set forth with
respect to the First Offemse, with the same force and effect as if
said paragraphs and each and every finding thexein were set forth

in f£ull herein.
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14, Paragraph 3 of said stipulation of Maxch 20, 1962 is as
follows:

"3. 7That the Dyke Water Company has not as of the

date hereof instituted a metering prograom in

addition to metering mew serviece commections,

as directed by ordering paragraph &4 of

Decision No. 59828,
The facts recited in said paragraprhk 3 of said stipulation are true.

15, Dyke Water Company, and William M, Lansdale, Arlyme

Lansdale and Dyke Lansdale, and each of them, while officers and
directors of said company and while having notice and lknowledge of
the contents of said Decision No. 59828, including oxdering
paragraph 4o, thereof, and while having ability to comply with said
oxdering paragraph 4b,, and while said Decision No, 59828 and said
ordering paragraph 4b, remained in force and effect, have
continuously, since the issuance of sz2id decision to the present
time, and with intent to violate the same, f£ailed and refused to
comply with said oxrdering paragraph 4b., in that they khave failed
and refused to imstitute 3 metexring prograw, amd 0 imstall or
cause to be instailed not less than 400 meters per montb in
addition to metering all new service commections, until all
residential and other general sexrvice conmnections should have been
metexred. Said failure and refusal were in violation of law and inm
contempt of the Commission and of its said order, Respondents

presently have the ability to install such meters at the rate of

100 per month in addition to metering all mew sexvice connections,
Third Offense

16, Ve xefer to and incoxporzte by this referenmce paragzaphs
1 through 10, inclusive, of the £indings hereinabove set forth with

respect to the First Offense with the same force and effeet as if
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sald paragraphs, and eachk and every finding therein, were set forth
in full herein.

17, Dyke Water Company, and William M. Lansdsle, Arlyne
Lavsdale and Dyke Lamsdaie, and each of them, while officers and
directors of said compony, and while bhaving notice and kmowledze
of the contents of said Decision No. 59828, imcluding ordexing
paragrapk 4c. thereof, and while having ability to comply with said
ordering paragraph 4c., and while said Deeision No. 59828 and s2id
ordering,paragréph 4c, remained in force and effeect, have
continuously, sinee the issuance of said decision to the present
time, and with intent £o violate the same, failed and refused to
comply with said ordering paragraph 4c., in that they have failed
and refused to report or cause to be repoxted to said Commission
in writing, within 90 days after the effeetive date of said
Decision No. 59828, and every 120 days thereafter, the total number
of meters imctalled by said Dyke Water Company, together with the
net number of meters Installed by it during the periqd covered in
each such report, until all of its general service commections
should have been metered, Said failure and refusal were, and
continue to be, in violation of law and in contempt of the
Commission and of its said oxder.

Fourth Offense

18, We refer to and incorporate by this referensce paragraph; 1
through 10, inclusive, of the findings hereinabove set forth with
respeet to the First Offense with the same force and effect 25 if

sald paragraphs, and each and evexy finding thercin, wexe set forth

in £ull herein,
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19, Paragraph 5 of said stipulation of March 20, 1962 is as

follows:

5. That the Dyke Water Company has not disposed
of all of recorded contributions pursuamt to
the classification and itemization in
Appendix C of Exhiblt No, 44 in accordance
with the staff recommendations contained in
Chapter & of said Exhibit, as directed by
ordering paragraph & of Decision No. 59828."
The facts recited in said paragraph 5 of szid stipulation are true.
20. Dyke Water Company, and William M. Lansdale, Arlyme
Lansdale and Dyke Lansdale, and each of them, while officers and
directors of said company, and while having notice and knowledge
of the contents of said Decision No. 59823, including‘ofdering
paragraph Ga. thereof, and while having ability to comply with said
ordering paragraph Ga., apd while said Decision No, 59328 and said
oxdering paragraph 6a. remained in force and effect, ha%e
continuously, since the issuance of said decision to the.pfesent
time, and with intent to violate the same, £ailed and refused to
dispose of or cause to be disposed of the contfibutions recorded
by said Dyke Water Company pursuant to the classification and
itemization in Appendix C of Exhibit No. 44 in accordance with the
staff recommendations comtained im Chapter & of saild exhibit, in
that they have failed and refused to return, or cause to be
returned, to the persons and in the amounts shown on pages 1-6,
inclusive, of said Appendix C, such contributions, Said £aiiure
and zefusal wexe, and continue to be, in violation of law and in
contempt of the Commission and of its said ordex. |

Fifth Offense

2Ll. Ve refer to and incorporate by xeference paragraphs 1
through 10, inclusive, of the findings hereinabove eet forth with

respect to the First Offense with the same force and effect as if




. 39303, C.5841 (0SC) ds

said paragraphs, and each and every finding therein, were sct forth

in full hexeln.

22, Paragraphs 7 and 8 of sald stipulation of March 20, 1962,

are z2s follows:

"7. That the Dyke Water Company has not maintained
a special reserve account entitled ‘Reserve and
Revenue Adjustment, nor credited thereto an
amount representing the difference betwecen
revenues accruing om and after May 16, 1960,
undex rates authorized by Interim Decision
No. 56003, and those accruing wmder rates
authorized by Decision No, 59828,
That the Dyke Water Company has mot maintained
on deposit in a special trust account or In any
ther account in 3 bank autkorized to do busimess
in Californla or in any other bank ox depository
2 sum of money equal to the balamce in the account
xeferred to in paragraph 7 of this stipulation,
or any sum of money equal to any paxt thereof.”

The facts zecited in said paragraphs 7 and 8 of sald stipulation
arxe true. , | :

23, Dyke Water Company, and William M. Lansdale, Axlyne
Lansdale and Dyke Lansdale, and each of them, while officexs and
dixectors of said company, and while having motice and knowledge
of the contents of the order issued by the Commission on May 16,
1960 (aereinabove referred to in parazraph 6 of the £indings herein
with respect to tﬁe Flrst Offense), and while having ability to
comply therewith, and wh_:'.le_ said oxdex remained in force and effect,
have continuously, since the issuance of said order to the present
time, and with intent to violate the same, failed ané refused to
comply tberewitﬁ, in that they have failed and refused to set up
and maintain ox cause to be set up and maintained a special zeserve
account entitled "Resexrve and Revenue Adjustment” and have failed

and refused to cxedit or cause to be credited to such an account‘
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from time to time any amoumt reﬁresenting the difference. (oxr any
part thereof) between revenues accruing on and after the effective
date of sald oxder of May 16, 1960 under rates authorized by said
Decision No. 56003 (referred to in paragraph 3 of the findings
herein with respect to the First Offense) and revenues accruing
undex rates authorized by said Decision No. 59828 (referred to in
paragxaph 4 of the findings herein with respect to the Firxst
Offemse), and in that (except as specified hereafter in this
paragraph 23) they have failed and refused to désignate or cause
to be designated as special trustee 2 bank authorized to do
business in the State of California, or to open or cause to be
opened in such bank or any other bank or depository a special
trust account or to maintain or cause to be maintained om deposit
in such account a sum of noney eéual to the balamce in any such,
special xeserve account, said exception being that, pursuant to
the Commission's Decision No, 65860, dated August 6, 1963, in
Case No. 7586, and decisions supplemental thereto thiéb ¢ondi—
tionally authorized Dyke Watexr Company to transfer a portiom of
its assets to the City of Amaheim), Dyke Water Company did
establish an Interim Rate Trust with Farmers & Mexchants Back of
Long Beach, containing a corpus of $266,342 which may be dis-
bursed‘only with the written approval of the Commission., Dyke
Watet Company has sought to recapture said $266,342 by an action
Iin the Superior Court of the State of Califormia, in and for the
County of Sacramento, No. 147884. Said foilure and refusal were,
and continue to bc,.in violation of lew and in comtempt of the

Commission and of its sald oxder of May 16, 1960.
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Sixch Offense

24. Ve refer to and incorporate by refexence paragrapbs 1

through 10, inclusive, of the findings hereinabove set forth with
xespect to the First Offense with the same foree and effeet as if
sald paragraphs, and each and every finding therein, were set forth
in full hexein, : o

25. Paragraph 9 of said stipulation of March 20, 1960, is

as follows:

"9. That the Dyke Water Company did not, within

ten days from the date of the oxder of

July 25, 1961 (Order Terminating Stay of

Decision No, 39828) formulate and advise the

Commission of a plan whereby it will refund

to its customers momeys collected by it

representing the difference between revenues

aceruing on and after May 16, 1960, under rates

authorized by Interim Decision No, 55003 and

those that would have accrued umder rates

authorized by Decision No. 59828; and further,

that Dyke Water Company bas mot, as of the date

bereof, formulated and advised the Commission

of amy such plan.'"
The facts recited in said paragraph 9 of said stipulatiom are true,

26, Dyke Watex Company, and William M. Lansdale, Arlyme

Lansdale and Dyke Lansdale, and each of them, while officers and
directors of said company, and while having notice and kmowledge
of the contents of sald Order Terminating Stay of Decision
No. 59828, issued by said Commission om July 25, 1961, as aforesaid,
and while having ability to comply therewith, and while said ordexr
remained in force and effect, and with intent to violate the same,
have failed and refused to formulate or cause to be formulated or

to advise the Commission, oxr cause the Commission to be advised, of «,/’/
a plan whereby said Dyke Water Company would refund to its customers
moneys collected by it representing the difference between revenues
accruing on and after May 16, 1960 under rates authorized by

Decicion No. 56003 and revenues that would have secrued under rotes

41
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authorized by Decigion No. 59825, Said foiluze end refusal wexe,
and continue to be, in violation of law ond in contempt of the

Cozmiscion and of itc said oxder of July 25, 1961.

27. TFox said contempts, respondents should be punished as

provided in the following judgment and order.

JUDGMENT AND CRDER

Dyke Water Company, a corporxation, and William M.
Lansdale, Arlyme Lansdale and Dyke Lansdale, having appeared in
'pei:son or by counsel and having been g::.ven £ull oppoxtumity to
answex the oxder to show cause hexein, ciated November 23, 1962, and
to exonerate themselves from the alleged contempts set forth in
the affidavit filed bexein on November 28, 1962; now, therefore,
based upen the foregoing Opinion and Findings of Fact,

IT IS MEREBY CRDERED, ADJUDGED AND DECREED -that:

1. Dyke Water Company, a corporation, and William M.
Lansdale, Arlyre Lansdale and Dyke Lansdale, as officers and
directors of said corporation, are and each of them iIs gullty of
contempt of the Public Utilities Coumlssion of the Sfate of
California in disobeying its order made March 22, 1960 in ordering /
paragraph 3 of its Decision No. 59828 in the comsolidated pro-
ceedings herein, Application No. 39303 and Case No. 5841, by
failing and refusing to make oxr cause to be inade, within a
reasonable time, adjustments to the books of accoumt of said
corporation as directed by said order. (First Offense.)

2. Dyké Water Compamny, a coxporation, and Wililam M.
Lznsdale, Axlyne Lansdale and Dyke Lansdale, as officers and
directors of sald corporation, are and each of them is guilty of
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contempt of the Public Utilities Commission of the State of ,
California in discbeying its order made March 22, 1960 in orderxng‘/’///
paragraph &b, of its Decision No. 59828 in the consolidated pro-
ceedings herein, Application No. 39303 and Case No. 5841, by
failing and refusing to institute or cause to be instituted a
metering program and to install oxr cause to be imstalled meters
as directed by said order. (Second Offense.)

3. Dyke Water Company, a corporation, and William M.
Lansdale, Arlyne Lamsdale ond Dyke Lansdale, as officers

{

¢
N

|

\'.

ané dizectors of caild corporation, are and cash of then
1s guilty of contempt of the Public Utilities Commission of the
State of California In disobeying its order made March 22, 1960, u////
in oxdering paragraph 4c¢. of its Decision No, 59828 in the
consolidated proceedings herein, Application No. 39303 and
Case No. 5841, by failing and refusing to report, or to cause
to be reported, to the Commission, in writing, within the times
specified, concerning the installation of metexrs as directed by
sald oxrder, (Third Offense,)

4. Dyke Vater Company, a corporation, and William M.
Lansdale, Axlyne Lansdale and Dyke Lansdale, as officers and
directors of said corporxation, ‘axe and each of them is guilty of
contempt of the Public Utilities Commission of the State of
California im disobeying its order made March 22, 1960, in v///
ordering paragraph 6a. of its Decisiom No. 59828 in the consoli-
dated proceedings berein, Application No. 39303 and Case!Nb. 5841,
by failing and refusing to diSpose of recoxded comtributions, or
to cause recorded comtributions to be disposed of, as directed

by said order. (Fourth Offense.)
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5. Dylke Vater Company, a corporation, and William M,
Lansdale, “xlyne Lamsdale and Dyke Lamsdale, as officers and
directoxrs of said corporation, are and eacﬁ of them V:Ls guilty of
contempt of the Public Utilities Commission of the State of
California In disobeying its order made May 16, 1960 (QOzder Staying
Decision No. 59028) in the comsolidated proceedings herein,
Application No. 39303 and Case No. 5341, by failing to set up and
maintain ox cause to be set up and maintained a special reserve
account and by failing to maintain or cause to be maintained on
deposit in a special trust accoumt certain sums of momey, as
directed by said order. (Fifth Offense.)

6. Dyke Water Company, a corporation, and William I,
Lansdale, Arxlyne Lansdale and Dyke Lamsdale, as officers amd
directors of said corporatiomn, are and cach of them is guilty of
contempt of the Public Utilities Commission of the State of
California in disobeying its order made July 25, 1961 (Ordex
Terminating Stay of Decision No. 59823) in the consolidated pro-
ceedings herein, Application No. 39203 and Case No, 5841, by
failing and refusing to formulate, or cause to be formulated, and
by failing and refusing to advise the Commission of, or" to cause
the Commission to be advised of, & plan whereby Dyke Water Company
would refund to its customers momeys collected by it representing
the difference between xevenues accruing om and aftexr me'is, 1960
undex rates authorized by Decisiom No. 56003 and revenues that
would have accrued under rates authorized by Decisiom No. 59028,

as directed by said oxder of July 25, 1961. (Sixth Offense.)
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7. TFor said contempts of the Public Utilities Cormission of
the State of California and its orders, as hercimabove described,
the following punishments are hexeby imposed:

A. TFor cach of the six contempts (First through Sixth
Offenses, inclusive) specified hexeinabove, Dyke Water
Company shall pay a fine of $500, said fine, totalling
$3,000, to be paid to the Secretary of the Public Utilities
Commission of the State of California, 5th Floor, State
Bullding, San Francisco, California, within £ive (5) days
after the effective date of this decision,

B. Tor each of the six contempts (First through Sixth
Offenses, imclusive) specified hereinabove, in additiom to
the punishment ordered in subparagraphs C and D of this
paragraph 7 of this order, cach of the individual respondents
(William M. Lensdale, Arlyne Lansdsle and Dyke Lansdale)
shall pay a fine of $500, said fimes, totalling $3,000 for
each of said persoms, to be paid to the Seeretary of the
Public Utilities Coumission of the Stete of California,
5th Floor, State Building, Som Francisco, California,
within five (5) days after the effective date of this
decision. |

C. For the contempt described in paragraph 2 of this
order (Second Offemse), in addition ﬁo the fines imposed
in subparagraph B of this paragraph 7 of this oxder,
William M. Lemsdale, Arlynme Larsdale, and Dyke: Lonsdale,
and cach of them, shall.be committed, on 2 date to be
fixed by further oxder of the Comuission, to the County

Jail of the Cownty of Oramge for f£ive (5) consecutive
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days; provided that if Dyke Water Compony, in addition

to metering all new service conmections, installs not

less than ome hundred (100) metexs during each calendar
month for a period of ten (10) conmsecutive calemdar months,
commencing with the month of August 1964, mmd if satisfactory
evidence of such imstallation is filed with the Commission
on or before the fifth day following each such calendar
month, then the Commission by further order will zescind

the punishment imposed by this subparagraph C of this
paragraph 7 of this orxder.

D, For the contempt described in paragraph 5 of this
order (Fifth Offemse), in addition to the fimes imposed in
subparagraph B of this paragraph 7 of this oxder, Williem
M. Lansdale, Arlyne Lansdale and Dyke Lamsdale, and eéch of
them, shall be committed, om a day to be fixed by further
oxder of the Commission, to the County Jail of the County of
Orange for five (5) comsecutive days; provided that if, on or v”//
before the tenth day after the effective date of this
decision, réSpondents shall have deposited with the
Secretary of the Commission the sum of $266,342 for the
puxpose of making the refunds contemplated by the Commis-
sion's said order of July 25, 1961, and if respondents,
and each of them, on or before the tenth day after the

effective date of this decision shall have filed with the

Secretary of the‘Commission, on behalf of themselves and all'v’//

persons claiming under them, a written quitclainm and
disclaimer, satisfactory to the Commission, of'aﬁy'and all

interest in said $266,342 so deposited with the Secxetary,
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then the Commission by further order will reseind the

punishment imposed by this subparagraph D’of this

paragraph 7 of this ordex., The $266,342 now bheld by

Farmers & Mexrchants Bank of Long Beach in the Interim

Rate Trust (pursuomt to the Commission's ordexs in

Case No. 7585) may be used to make said deposit with the

Secretaxy of the Commission. |

8. In default of the payment, by William M. Lansdale, Arlyne
Lansdale, or Dyke Lansdale, of the fines imposed upon each of said
persons, ac oxdered in subparagrapa B of paragropa 7 of this oxder,
such person or persons so in default shall be committed to the
County Jail ofvtbe Céunty of Orange, State of California, until such
fine, or £ines, be paid or satisfied in the proportion of ome day's
imprisonmént for each fifty dollars ($50) of said finme that shall
be uwpaild. ’ :
9. The Secretary of the Public Utilities Comussion of the

State of Callfornia, if said fines or any part thereof shall not be
paid by any of the aforementiomed natural persons within the time
specified sbove, shall prepare oad Zssue 3n approprlate ordexr or ,///
orcexs of arvest and commitment in the name of the Public Utilitices
Commission of the Stote of Callformia, divected to the Sheriff of
the County of Orange; to which shall be attached ané made 8 part
thoxeoZ ¢ cexrtified éopy of this decision,

10. 4s to each respondent, the terms of imprisonment imposed
by subpaxagraphs C and D, respectively, of paragraph 7 of this
order shall be sexved comsecutively and not concurrently;

Fuxthermore, such terms of {vprisomment shall be in addition to,
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and shall be served comsecutively with, any and all imprisomment
resulting fxom paragraph 8 of this order.

For purposes of xchearing and judicial review as
contemplated by Seectioms 1731 and 1767, inclusive, of the Public
Utilitlies Code, this decisliom shall become cffective, as to each
of the contemmors hereinabove named, twenty days after personal
sexrvice of a certified copy hercof upon such contemnor. In all
other respects said decision shall become effective the date
hereof., The Secretary is directed to make persomal sexrvice of a
certified copy of this decision upon eack of said contemmoxs. |

Dated at Son Francisce » California, this /%%
day of  CJULY 4 » 1964,

Comml s31.0neYs
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I concur in part and dissent in paxt.

The record is clear that the Dyke Water Company
has failed to comply with the six directives of this Com-
mission alléged in the Oxder to Show Cause issuel
November 28, 1962.

Because o< the penalties which may be imposed,
contempt is criminal in nature and such proceedings are
construed strictly to protect the interests of the accused.
Technically, therefore, I do not believe the majority deci~
sion can be supported.‘

Assuming that the decision were legally support=
able, nonetheless it does not solve the problem of meter-
ing the Dyke water system. Indeed, the requirement in the
order of 100 meters per month (for ten months only) is
nerely a token supplementation. I£, ac the decision states,
the neced for water conservation in Orange County s imme-
diate, the action of this Commission to meter the entixe

Dyke water system should likewise be immediate.

- /
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Peter B, Mitchell, Commissionerxr




BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATZ OF CALIFORNIA

In the Matter of Application of )

DYKE WATER COMPANY, a c¢orporaticn, Application No. 39303
for authorization to increase its

rates charged for water service.

Investigation on the Commission's

own motlon into the rates, rules,

regulations, contracts, operations Ca3e No. 5841
and practices pertaining to and Order to Show Cause
involving water main extensions (Contempt)

of DYKE WATER COMPANY, a public

utility water corporation.

BENNETT, William M., Commissioner, Dissenting Opinion:

The powef to punish for contempt is an extraordinary
one. It has been entrusted to us to use only under appropr;ate
circumstances and then, and most importantly, with reasonable
dispateh. 3Because of the severe penalties which the power of
contempt permits, it is imperative that the Commission accord due
process €0 the parties upon whom 1%t 13 to be visited.

I have read the record herein and note that the
Proceeding 15 punctuated with delay and confusion; 1t 1s an

asbundance of monologue. Further, the offenses which are alleged

to be contemptuous of this Commission are like grievances stored

in a bank apparently to be withdrawn whenever whim permits.

If Commission authority has been violated, if decisions are
not respected, this Commission in the past had the absolute
duty to proceed in a manner the law contemplates and with
diligence. It was not done here and it was not done throughout
the proceedings. The pgnalties Imposed by way of fines and

possible imprisonment are harsh and excessive.




