Decision No.‘ 87709 @ g‘:‘ g@&?ﬁ&%— : g

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNTA

Investigation on the Commission's

own motion into the operations, rates

and practices of AMERICAN TRANSFER CO.,

a3 corxrporation, AMERICAN TRANSFER CO. Case No. 7323
OF STOCKION, INC., a corporation and

CENTRAL CAL’ FREIGHT LINES, a corpo-

ration,

Maxrvin Handlexr, C. R. Nickerson, and G. Henderson,
for respondents.

C. J. Van Dukexr, for Alta Vineyards Company; J. W.
Wiley, for sheldon Oil Company; M. C. Andersem,
for Schenley Industries, Inc.; Thomas B. Kircher
and Keith M. Brown, for Spreckels Sugar Co.; and
E. J. McSwecney, tor Pacific Motor Trucking
Coupany, Pacific Motor Transport Company;
interested parties.

Elmer Sjostrom and Frank J. 0'Leaxry, for che
Commission staff,

0P INTI O N

On May 1, 1962, the Commission instituted its order of
investigation into the operations, rates and practices of the |
following three'corporations, which are in effect, jointlysawngd
and managed, American Transfex. Co., a corporation, American
Transfer Co. of Stockton, Inc., a corporatlon, and Central Cal
Frelghc Lines, a corporatmon, for the purpose of determining
whether the respondents have vxolated Section 3667 of tbe Public
Utilities Code by charging, demanding, collecting ox recelving -

a lesser compcnsatzon forx the transportation of property than
the applmcable charges prescrzbed in Commission Minimm Rate
Tarlff No.. 2; also whether respondent American Tragsfer Co. has
violated Section 453'o£ the Public Utilities Code By using a

device to assist or permit any corpofation or person to obtain
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trxansportation for property between points within this State at’
less than the applicable rates and chaxges specified’in Western
Motor Tariff Bureau Tariffs Nos. 33-B and 3-D.

A duly noticed public hearing was held and the matter
was submitted on May 15,‘1963 after briefs were £filed by the
respondents and the Commission staff. Each respondent was treated

separately during the presentation of evidence and will be so |

considered herein.

Amexican Transfer Co.

It was étipulated that the American Trensfer Co. operates
under unxestricted Radial Highway Common Carriex 2eimit No. 10-4632,
issued on May 13, 1947 and unrestricted Highway Contract Carxriex
Permit No. 10-4633, issued om May 10, 1947,

The evidence shows that American Transfer Co. also
operates under City Carrier Permit No. 10-5820 issued August 15,
1950 and as a petroleun irreguler route carrier under certificates
of public convenience and necessity granted’by-Decision No. 42866
dated May 10, 1949 in Application No. 30007 and by Decision No.
44372 dated Jume 20, 1950 in Application No. 31051, and as 2
highway common carrier of general commodities under a cextificate
of‘public‘conwenience and-neceséity‘granted‘by Decision No. 63024
doted Jamuary 9, 1962 in Application No, 43207. The evidence
further shows that respondeﬁé;was sexved copies of Minimum Rate
Tariffs Nos. 2, 6, 8, C.C.T. 1-A and C.C.T. 2-A during 1948 and
that Diétancc Table No. & was sexved on respondent Augustvzb;
1951.

The major issues herein involve the interpretation of

the tariffs concermed and the method of computing the rates. Staff

Exhibit No. I contains 26 alleged violations on transportation
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performed during 1960 and 1961. The staff rated<Parts 1, 4 and
& (of Exhibits Nos. 1 and 2) as split delivery shipments under
the provisions of Item 230-E of Minimum Rate Tariff No. 2. The

respondent rated a portion of each truckload as a separate shipment

on a separate bill of lading to its destination and then rated the

. remainder of the load as a second shipment on a second bill of
lading from the destination of the first shipment to the destina-
tion points of the remaining,shipments. Respondent alleges its
system of rating is proper under Section 3663 of the Public
Utilities Code, since there is nothing in the law or the tariffs
to forbid the respondent from rating the transportation as two
shipments and respondent has charged and collected rates which
are not lower than the tariff rates pubiished by several certifi-
cated highway common carriers for the same commodities tramnsported
between the same points. The staff xeplied to issue two bills
of lading at point of oxrigin for the purpose of conwerting a split
‘delivexy shipment into two shipments (undex the provisions of
Iten 170-G of Minimum Rate Tariff No., 2) is ualawful under the
interpretation of split delivery shipments adopted by Decisions
05. 57829 and 58424 in Case No. 5330,

Respondent rated several shipments (Parts 1, 4, 8 of
Exbibit No. 2) hauled by truck exactly as though they were carried
by rail, since they wefe hauled from an on-rail point of Qrigin
“to a consignee located on its own rall spur. On each of these
loads the respondent's trucks made several delxveries to other
off-rail consxgnee after the first delivery to- the on-rail
consignees. The latter deliverles were ‘rated as separate shipments
on a secparate bill of lading, from the first on-rail delivery point

to their individual conszgnees. The staff admxtted the goods
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could have been hauled by rail to the on-rail consignee and then
the portions destined tofoff-rail consignees hauled by'truck under
the rates chaxged by thcfrespondent. The latter orgues since it
can be done‘lawfully by 3 combination of xail and truck bauiing
it should also\be-lawfcﬁﬂif the entire haul is by truck, where
the same rates are charécd. Respondent relies on Section 3663
of the Public Utilities Qodc and on the tariffs of various highway
common carriers which permit this practice. The staff argues that
Item 230 of‘Minimum RateLTariff No. 2 provides that the distance
of an off-rail consignec frcm an on~-rail point on which the:off-rail
charge 1s bzsed must be computed from a team track where any member
of the public can pick up 2 rail shipment‘as distingﬁiébcd‘from
a privately owned spur track where only a single consignee can
accept delivery. The staff maintains the off-rail charge should
be ccmputed‘from the nearcst team track to the individual con~
signees, not from the privately owned spur track, |

The staff and ﬂhe respondent agree on the application
of a xail rate on Parts 2 3, 5,6,7,9 and 10 (of Exhibit No. 2)
from the on-rail point of*origin to the team track in San. Francisco.
The staff then applied thc off-rail chsrge based on the'milcagc
from the San Francisco temm track to the final off-rail destination.
The respondent then rclied on Item 210-J of Minimum Rate Tariff
No. 2 which auchorizes the application of city carrier rates
(when the route f£rom teamftrack to the final destination is within
the limits of a single inccrporated city), by applying‘the“minimum
one hour transportation cnarge provided in Item 560~K of City
Carriers Tariff NaJaA.Thm staff maintained that the respondent’s
use of a city carrier :atg was improper because the re5pondcnt

does not have an equipment 1ist on file as rerired by Item 575
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of the City Carriers' Tariff and also does not have a place of
business in San Francisco as required by Item 560-K. The respond=-
ent presented additional evidence that the City Carrier rates used
were actually higher than off-rail arbitrary rates the respondenc's

rate expert found in tariffs of Valley Motor Lines and Pacific
tor Trucking Co. -

The xate witness for the respondent testified that the

freight bills on Parts 1, 4 and 8 should have included the stamped
notation “power loaded and unloaded". The stamp-waé omitced dug
to an exxox since all Alta Vineyard shipments are powes loaded
and'unloa§e§.

The respondent used an hourly rate for a delivery in the
City of Pittsburg on the off-rail portion of the rate used on Part
11. The staff maintains this is improper because no hourly
rates have been estdblished'%or the City of Pittsbufg. The staff

rated the count as a split-delivery shipment.

‘The staff contends that the respondent applied Luproper
rates on Parts 12, 13 and 14 (of Exhibit No. 2) due to the counts
belng rated without regazd to the tﬂme-limitétions\aﬁd/or docu-
mentation requirements specified By Itéms.160 and 85 of Minimum
Race Tariff No. 2. The scéff ratings are based on the supposition
that the date on the freight bill is always the date of pickup.
The respondent presented evi&ence which indicates at tbe worst
2n error In documentation (properly making out the freight bill)
on all three parts, altbough respondent concedes an undercharge
of $11.24 on Paxt 14 .

The respondent admitted the undercharges alleged on
Parts 15, 16, 17 and 18 (of Exhibit No. 2) which concern the
free return of pallets to Alts Vineyards Company. Testimony
was presented to shcw that the- re3pondent did not realize the
empty pallets were being returnmed to their point of origin and
that these undexcharges bave been,billed and'wi11 be collééted;
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Parts 19 through 26,inclusive,concern the purchsse and
sale of fuel oil, xroad oil and asphalt, The staff contends that
the respondent purchased the oil or asphalt and then transportcd
it to the buyer and sold it for a sum considerably less than the
authorized minimum rate for hauling the product from the sellexr
to the buyer. The respondent argued that thexe is insufficient
evidence to prove an lllegal buy and sell operation éince the |
staff has failed to place any facts in evidence and are mereiy
relying on alleged prices copied from the respondent's-récords.
The staff rating on Parts 19 through 26,inclusive, isubasgd élmost
exclusively on the documents which were obtained from the récofds
of the respondent. The record shows these documents were made
out by the drivers and are not reliable. The‘rc;ord fﬁttber
shows that the staff ratings\on Paxts 22 through 26 are based
‘on a mobile mixer, whereas the mixer actually used was of a
diffexent type. |

.' We are not convinced that the record supports a finding
thaﬁ the so~called buy and sell operations were not legitimate,
| The respondent filed 3 motion to dismiss for lack of
evideﬁcq, which was taken under submission.

- Central Cal Freight Lines

. 1t was stipﬁlated,tbat'Central Cal Freight Lines is a
Califorﬁia,éorpqrapion, operating over the public highways undex
Radial Higﬁ@a§,¢o¢¢on Carxier Permit No. 10-8090, authorizing
'fstatéwide txanépbrfgfion of geperal'commodities, 1gsued July 1,

, 1954; Highway Contract Carrier Permit No. 10-81i3, authorizing

statewide transportation of general commodities, issued July 19,

1954, and City Carrier Permit No. 10-9250, issucd July 18, 1961,
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authorizing transportation wholly within the cities of Fresno,
San Leandro, San Francisco, Oakland, Hayward, Albany, Berkeley,
Fremont, El Cerrito, Richmond and San Pablo. It was further o
stipulated that the respondent was served a copy of Minimum Rate
Tariff No. 2, Minimum Rate Tariff No. 8, Minimum Rate Tariff
No. 10, and Distance Table No. 4 on July 1, 1954; and City'Carriers'
Taxlff No. l-A, Highway Carriers' Tariff No. lqA, City Carriers’
Toriff No. 2-4 on July 19, .1961, | |
Staff Exhibits Nos. 7. and 8 contain 19 counts from the
150 shipments hauled Sy the respondent during April and May 1961.
The respoﬁdent admitted the undercharges on Parts 1, 15 and 17
of Exhibit 8 and contested the remaining counts, ITbe‘rating
procedure on Parts 2 through 14, inclusive, was the seme as that
employed by American Transfer Co. on Parts 1, 4 and 8 of Exhibit
No. 2, except that Central Cal Freight Lines 1ssued only one bill
- of lading from point of origin. The respondent bas rated tbese
counts under Item L70~R of Minimum Rate Tariff. Ne. 2, which was
in effect during April and May of 1961. This item covers:spllt
delivery shipments and provides in subéaragreph "tg)" ﬁhat
"component parts may be rated as éepefa:e'sh;pments.from any point
or points on the split delivery route... te,point or points of
destination of such component parts"' provided that the;written
instructions to the carxier show "she points between which the
separate shipment rates are to Be applied". The staff admits
the correctness of the retes applicd by the respondent under
Item 170-R(g), but further alleges that -each component of tbe

split delivery shipments cannot be rated as a7separate sbipment

under Item 170~R(g), because the respondent has failed to properly




C. 7323 YPO

identify the points in each parxrt of each shipment between which
specific xrates are to be applied. The staff therefore rated each
part as & conventional split delivery shipment. The résbondent
replied that there 1s sufficient information on the freight bills
to satisfy the requirements of Item 170-R(g) and even 1f the informa-
tion is not detailed enocugh it is a siwple error in documentation,
not an undercharge vioiation. The xespondent also presenﬁed:a
prominent rate expert who testified that he found numerous highway
common carriex rates which could have been used by the respondent
(undexr the application of 3663 of the Public vtilities Code)'wﬁicﬁ
are lower than the rates dctually charged and coilected; The
witness explained that these rates arevillustrated in Exhibits

9 through 20, inclusive, which concern Parts 2 through 14 (exciud-
ing Part 6) of Exhibit No. 8; and that the ratings used on Ekhibits
9 through ZO'shcw that rates lower than those cbarged could have
been lawfully assessed and collected. The witness testified\ﬁbatﬂ
he did not prepare an exhibit on Part 6 because the rate charged

by the reSpondent was the lowest minimum rate.

”

The staff rate expert testified that the respondent
designated a private rail spur used by a shipper as an on-rail
point on Parts 2 chiough 14 in violétion of the\pxovisioﬁs of
Mindmum Rate Teriff No.2. The respondent's. position bas already

been stated on this issuve.

The staff and the respondent also diffexr on Parts 16,'

18 and 19, 7The staff considered the date on the freight bill to
be the date of pickup. Evidence presented by the respondent sbows
that the master bill of lading'was in'possession of the carxier
prior to the pickup om Parts 16 and 18. The evidence on Paxt 19

is conflicting but it appears that the respondént's.trubksﬂwould

8=




C. 7323 Y20

frequently partially load in the afternoon and return to the

Cerminal. The next day the pickups would ¢entinue,. although

those who made out the freight bills frequently marked the partial
pickup on the first day as a separate pickup, Thus the frofght
bill would show four pickups on foux daysvwhgn there actuolly
wexe only three days of pickups.

Ameriqgnmegnsfe;"ggmpgny of Stockton, Inc.

It was stipulated that the American Transfexr Company of
Stockton, Inc. operates under Radial Highway Common Carxier Permit
No. 39~5730, issued Februzry 2, 1958-‘authorizing statewide trans-.
portation of general comodities, and City Carrier Permit No,
39-5731, issued February 3, 1958, authorizing trgnsportatlon o%
general commodmt;e,mwho;ly within Stockton, It was furtber stipu-
lated that Minimum Rate Tarszs Nos. 2, & and 10, Distance Table‘
No. 4 were served on respondent February 10, 1953,

Staff Exhibits Nos. 21 and 22 consist of copies of 18
freight bills removed from the records of the respondent after
an investigation and a review of 1,000 freight bills, which
covered all transportation performed by the applicant froem'
Janvary 1 through 19. 1961,

The respondent conceded the undercharges on Parts 1
through 9, inclusive, and on Part 12 of Exhibit No. 22. The
alleged undercharges on Parts 10, 11, 13, 14, 15, 16, 17 and 13
wére contested. The record sﬁows that the contested parts in
Exhibits Nos. 21 and 22 moved in interstate commerce and that tﬁe
rates cbarged by the respondent were higher than tbc‘au:borized
minimum rate on the interscare transportation,

All of the respondents bad xepresentatives who testified

that if improper rates were charged it was due to exror and was not
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intentional. The recérd shows that two prominent rate experts
and the counsel representing the respondents are convinced that
the rates applied by the respondents herein are lawful and proper
xates. | J

After consideration the Commission makes the following
findings of fact. ' |

Lmerican Transfer Co.

1. Respondent American Transfer Co. operates under permits
and certificates granted by this Commission as p:evibusl& stated.

2. Respondent was served with the approPriate tari£fs
and distance :ablés; -

3. The staff rating and documentation requirements are
correct on Parts 1, 4, 8, 1l snd 12 of Exhibits 1 and 2.

4. The staff application of the rail rgte on Paxrts 1, 4
and 8 of Exhibits 1 and 2 frcﬁ péint of origiﬁ to ajpublic‘team-
track is correct under Items 210 and 230 of Minimum Rate Terlff
No. 2. | |

5. The respondent has improperly applied hourly Tates from
Item 560-K of City Caxriers' Tariff No. 1-A on‘Par:sfz, 3,f$,‘6,7,9,
10 and 11 of Exhibits 1 and 2.

6. The staff was correct in rating ?arts 1, 4 and 8 of
Exbibit No, 2 as split delivery shipments.

7. Respondent omitted the notation "power loaded and unloaded™
required by Item 240 of Minimum Rate Toviff No. 2 om Parts 1, 4
and 8 of Exhibits Nos. 1 and 2.

3. The staff rating on Parta }B‘Qnd'la-isﬁco;réct: _ -b/,
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9. The xespondent returned pallets free. of charge as alleged
by the staff om Parts 15, 16, 17 and 18 of Exhibit No. 2.

10, The alleged undercharges on Parts 19 through 26 of
Exhibit No. 2 were not proved,

1l. The motion to dismiss filed by the respondent should
be denied. |

Central Cal Frelght Lines

12. Respondent Central Cal Freight Lines operates under

radial, contract and city carrier permito i1ssued by this Commission
as previously'stated

13. Respondent was served with the appropriate tariffs
and distance tables.

14, Respoendent Centxal Cal Freight Lines charged less than
the lawfully prescribed minimum rate cm Parts 1 through 15 and

on Parts 17, 18 and 19 of Exhibit No. 8. | /

15. The staff rating on Part 16 is corrcct.

American Transfer Co. of Stockton, Inc.

16. Respondent American Transfer Co. of Stockton, Inc.
operates uncer radial and city carrier permits issued by this

Commission as previously desexribed.

17. Respondent was sexved with the appropriate tariffs and
distance tables. -
- 18. Respondent Amexican Transfer Co. of Stockton; Inc. charged
less than the lawfully prescribed minimum rate on Parts 1 through
9, iaclusive, and Part 12 of Exhibit 22.
19. The alleged undercharges on Parts 10, 11, 13 14, 15, 16,
17 and 18 of Exhibit No. 22 were not proved.
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Based upon the foregoing findings of fact, the Commission
concludes that: ' |

l. American Traosfer Cec., a corporation, has violated Section

3667 of the Public Utilities Code as demonstrated by the following
undexcharges from Exhibit No. 2.

Part No. Frelght Date of
Exhibit 2 Bill No. Frt, Bill Amount of Undercharge

2642 Nov,. 1960 $ 13.50
1690 Nov, 1960 48,22
2638 Dec. 6, 1960 35,05
3048 Dec. 283, 1960 . 10,43
5575 11, 1961 43,55
5730 18, 1961 31.84
6045 -2, 1961 39.11
6514 12, 1961 18,46
6343 15, 1961 61.06
6321 - 23, 1961 36.45
6776 1961 17.84
2291 29, 1960 90.55
3109 28, 1960 13.47V
3110 30, 1960 136.87 /
Unnumbered 7, 1960 19.19
Unnunbered 16, 1961 17.20
Unnumbered y 3, 1961 11.50
Unnumbered June 5, 1961 11.13
19 through 26 - Not Proved .

AL N AN R AL LY TR A o)

Total Undercharges of $,655.42"j

2. Central Cal Freight Lines, a corporationm, has violated

Section 3667 of the Public Utilities Code as demonstrated by the
following undercharges from Exbibit No. 8.
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Part No. Freight ‘
Exhibic 8 Bill No. Amount of Undexcharge

13301-13302 1961 $ 6,11
13284, et al X 1961 27 .48
13333 et al 1961 56,74
13367 et al 1961 115.05
13408 et al ; 1961 38.81
13436 1961 132.50
13460, et al 1961 95.50
13503 et al y 1961 99.66
13551 et al 5 1961 19,01
40040 et al 1961 61.23
40089 et al 1961 91.36
40159 et al 5 1961 19,46
40216 et al 5 1961 124,80
40229 et al 1961 113.09
13346 t al 1961 14.76
13423 & 13424 2&, 1961 22.50

13546 May 1961 34,9
40035, et al y 1961 29.69
40015, et al  May 10, 1961 190.18

Total Undexcharges of ¥1302.37 ‘/
3. American Transfer Co. of Stockton, Inmc., 3 corporation,

has violated Section 3657 of the Public Utilities Code as:dcmoﬁ-

WONGOVMEH WDKK

strated by the follewing undercharges from Exhibit No. 22.

Paxt No. Freight Date of
Exhibit 22 Bill No. Frt. Bill Amount of Undexrchaxge

8254 Jan, 1961 $ 14,07
3274 Jan. 1961 14,07
8322 ' Jan. 26, 1961 14.11
8526 Feb. 1961 14,11
3273 Jan. 1961 65.25
8256 Jan. 1961 3.04
8523 Feb. 1961 5.07

8925 Apr. 1961 17.26
Not Proved '

Not Proved

, 8360 Feb, 2, 1961 12.66
13 through 18 - Not Proved

Total Undercharges of $178.71

The oxder which follows will direct respondents to review
their records to ascertain all undexcharges that have occurred
since July 1, 1962 in addition to those set forth hercin. The

Commission expects that when undercharges have been ascertained,
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respondents will proceed promptly, diligently and in good faith

Co pursuc all rcasonable measures to collect them, The staff

of the Commission will make a subsequent field investigation

into the measures taken by respondent and.the results thereof,

If there is reason to believe that respondents, or theix aczbrnéys,
have not been diligent, ox have not taken all xeasonable measures
to ¢colleet all undcrchargés; or have not actéd in good f£aith, the
Commission will reopeﬁ this proceeding for the purposeAqfvformally
inquiring into the circumstances and for the purpose of determining

whether further samctions chould be imposed.
ORDER

IT IS ORDERED that: '

1. If on or before the twenticth day after the cffective
date of this ‘order, American Transfer Co., Centrcl Cal
Freight Lines and Americon Transfer Co. of Stocktdn; inc, have net
paid 2ll of the fimes xecferred to in paragraph 8 of this order,
their operating authorities shall be suspended for five consecutive
daye‘starting at 12:01 a.m. on the second‘Mondéy follewing the
cwentieth day after said effective date. ReSpondentsfshall not by
lessing the cquipment or other facilitices used in operaticns under
said operating authorities, for the period uf'suspension;br‘by
eny other device, directly ox indixectly allow such equiﬁﬁent oY
facilities to be used to cixcumvent the suspensidn.

2. Respondents skall post at their terminals and station
facilities used for receiving property?frdm the public for trans-
poxtation, not less than five days prior.to thé.bcginniﬁg,of the
suspension period, a notice to the public stating4that thcir
operating authorities have been suspended by thé Comnission for a

period of five days; that within five days after such posting

1w
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respondents shall file with the Commission a copy of such notice

together with an affidavit setting forth the date and place of.
posting thereof.

3. Tae respondents cease and desist from charging and

collecting compensation for the transportatlon of property or for
any sexvice in connect;on therethh in a2 lesser amount than the
zlanimun ratee and charges prescrlbed‘by law and the regulations
of this Commission,

4. Respondents shall examine their rccords for the period
from July 1, 1962 to the prcsent time, for the purpose of asccrtgan-
ing all undexcharges that have occurred. |

5. Within ninety days after the effective date of tﬂis,
order, respondents shall complete the examination of their records
required by paragraph & of this order and shall file wmth the

Commission a xeport setting forth all undercharges found pursuant
to that examination.

/

6. Respondents ghall take such actiom, including 1egal
action, as may be necessary to collect the amounts of undexcharges
set forth herein, together with those found after the examination
required by paragraph 4 of this order, and shall notify the ‘“//
Commission im writing upon the comsummotion of such collections.

7. In the event undercharges ordered to be céllected by ’
paragraph 6 of this oxdex, or any part of such undercharges, remain -//
uncollected onc hundred twcnty days after thc effective date of
this order,rcspondents shall institute legal‘proceedzngs—to effe¢t
collection and chall file with the Commission, on tbe”first'Mbnday
of each month thercafter, a report of the undercharges remaining
to be collected and specifying the action taken tb~cbllect,sp¢5‘ |
undercharges and the result of such'action, until such undercharges

have been collected in full or until further order of the Commission,

' -1;-‘
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8. As an alternative to the suspension of all of their
operating authoxitles as imposed by'paragraph‘l)of this ordet,
American Traasfer Co. may pay a fine of $500 00, Central Cal Freight
Lines may pay a fine of $1,500. 00 and Amcrmcan Transfexr Co. of
Stockton, Inc. may pay a f£ine of $250.00 to this Commissxan on -
or before the twentieth day after the effective déte of this order.

The Secxetary of the.Commission is difected-to cause
personal service of this order to be made upon eachﬁof the respond-
ents herein. The effective date of this order as té‘any of the

respoadents shall be twenty days after the completion of sexvice

on such respondents.

Dated at . Saz Franctsco R Californi;,'t':his [[ =
day of AUGUST o 1964. '

Commissioners
Commissionor Willtam M. Beﬁnott,‘ 5011:.
necossarlly absent, ‘414 not. participato
:I.n the d:..apo..n.'cd.on T Ahis propeeding.
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CONCURRING OPINION OF COMMISSIONER GROVER

I concur in the order., I also concur im the opivion and the
findings, except for that portiop of Finding 3 which expressly ap-
proves the staff's documentation requirements as to ‘Parts 1, 4 and 8 -
of Exhibits #1 and #2. The decision properly denies this fesponden:f
the right to rate such movements via 2 private spur (except as to the
consignee actually located on such spur), and the result is to require
these ratings to be conmstructed ovexr the nearest team track. A4s I
understand the evidence, the staff method of documerntation i3 no less
favorable to the respoundent's position than is the respoudent's own
documentation, once the team track requirement is imcoxrporated.
Accordingly, I would not pass on the documentation issue here; it is
relatively technical, and a decision thexeon should be resexved to &
case which actually xequires such a determinationm,

As to Findings 8 and 15, I agree solely becaﬁse I do not
believe, upon the evidence presented here, that the pickups were made
as alleged by respondents. (See the dissent to Decision 67577, dated
July 21, 1964, in Case 7240).

Some additional explanation of my reasons fbr‘concufring in
Finding 5 may be helpful. The charges under the hourly rates ino
question would be determined by the elapsed time from the carriex's
terminal to the end of the rail portion of the shipment and then to
the point of delivery and then back to the terminal; without a terminal
in that city, a carrier camnot compute when the hours begin #hd end,
An additional reasob for pot permitting'che hour;y rates is that the
tranSportation was vever really perfqrmed in pa:ﬁlby rail; even if
there weie a terminal owned by this caxrier in that city, we havé no
{dea what the "off-rail' hours would be. I have gi&en no-attenﬁion to

the fact that the carrier did not have an equipment lisﬁ on file; it

is‘enough that, without a terminal in that location, the hourly rates

dJ |

could not be used.




