ORIGINAL

Deeision No. 67889

BEFORE THE PUBLIC UTILITIES COMMISSION‘OF THE STATE OF CALIFORNIA

Investigation on the Commission's g
own wotion into the operations and

sexvices of Northwestern Pacific ) Case No. 7907
Railroad Company im commection with ) (Filed May 19, 1564)
the Puerto Sucllo Tumnel, San

Rafacl, Californiz.

Randolph Karr, for respondent.

Gransm James & Rolph, by Borils M., Lzlustz and
E. Myron Bull, Jr., for Citics of som Rafoel,
San Anselmo, Fairfox, and Sausalite; County
of Morin, Marin Industrial Developuent
Foundation, Camgros Gravel & Fuel Co., Ine.,
Coris Craft Sales of San Rafael, Colonial Wax
Products Corporation of California, Golden
Gate Distributing Co., Henry Hess Co.,
California Newspapers, Inc. (San Rafael In-
dependent Journal), McPhail Fuel Co., PBY,
Inc, Rice Supply, Inc., A. G. Schoommaker
Co., Scrvice Lumber Co., Shamrock Msterials,
Inc.; George W. Ballaxd and James L. Evans,
for Brothcxhood of Railroad Troinmen AFL=CIO,
Brothexhood of Locemotive Firemen & Enginemen
AFL~-CIO, and Leonaxrd M. Wickliffe, for Rail-
rosd Brotherhoods™ California Legislative
Associlation, intercested partics.
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OPINION

By its oxder daoted May 19, 1964, the Commission instituté&y
an investigation into the operations,andﬂservice of Northwestern
Pacific Railxoad Cempany for the following purposes:

"l. To determine what plans or Iintent, if any, respondent
has in comnection with reconstruction of the Puerto Sucllo

tunnel and restoration of sexvice as it existed prior to

the fire.

.
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2. To detexrminc whether reépondent should be ordered to
reconstruct the Puerto Sucllo tumnel and xestore the priox

existing sexvice.

3. To determine whether any other order or oxders that

may be appropriate should be entered in the lawful exereise
vof the Commission's jurisdiction."

A public hearing was held before Commissioner Bemmett ond
Examiner Daly on June 3, 1964, at San Rafael, The matter was sub-
mitted upon the xeceipt of comcurrent briecfs since filéd'and‘cone
sidexed.

Respondent is presently engaged as a roilroad corporatidn
comuon carriex and public utility as thosc terms are defiﬁed in the
Constitution of the State of California and in the Public Utilities
Code., It operates genexrally between Arcata, on the north, and the
San Francizo Bay Area, on the south., Connections are made with
respondent's parent company, Southern Pacific Company, by vi£Cuc of
a2 branch line between Ignacio and Schcllviilc. Respondent also
connests with The Atchison, Topeka & Santa Fe Reillway Company at
Tiburon. The c¢connection is via a3 car fexry operated by Santa Fe
between Tiburon and Richmond. o

The record iandicates that on July 20, 1961,‘rcspondent's
‘funnel No. 4 (Pucxto Suello Tunnel), which is located on the
nortbern city limits of San Rafael, was damaged by firxe. As the
result of cave=ins the tunnel was completely closed thexeby cutting
respondent's main line between San Rafael and Tiburon. Im August
of the same year respondent f£iled an applicétion (Finance Docket

No. 21725) with the Interstate Commeree Commission for a certificate
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of public convenience and nccessity under Section 1 (18) of the

| Intcrstate Commeree Act to gbamdon that portion of its linc south
of the tumncl. Following ten days of hearing in 1962 and consider-
ation of the extensive briefs, the heoring exeaminer recommended
denial of the certificate (Exhibit No. 1). After the filing of
exceptions to the cxominex's report ond oral argument before
Division 3 of the Interstate Commerce Commission, the Commission
on June 5, 1963 adopted the recommendation of the hearing exaﬁiner.
Shortly therecafter the Interstate Commerce Commission declined to
n2ke a finding of genmersl transportation impoxtance, a prcreqﬁisitc
to the filing of a2 petition for xcheoring by the entire Comhiséion.
Having cxhousted its administrative remedies, respondent appealed
to a three~judge Federal District Court in Sanm Francisco. The matter
was again cxtensively briefed, and oral argument was held io San
Francisco on April 10, 1964, On April 17, 1964, the court dismissed
the appeal and affirmed the order of Division 3 of the Interstate
Commerce Commission. Om Junme 15, 1964, respondent filed its notice
of appesl to the Supreme Couxt of the United States.

Respondent contends that the applicable provisions of the

Intexrstate CommercE‘Act préclude any,actioﬁ by this Commission. It

further contends that if the Commission requires the tunmel to be

rebuilt, then, as a practical matter, respondent will bave been
deprived of its right of aﬁpeal in the abondorment case.

This Commission will concede that the Interstate Commexrce
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Commission has exclusive jurisdiction over abandonment of a railroad
line or 2 portion thereof under Section 1(18) (20) of the Interstate

Commexce Commission. However, this Commission has jurisdiction under

Scetion 762 of the Public Utilities Code to requirce a public utility

to repair existing plont and fecilities/for the convenicence of the
1 ‘ ,
public and to seccure adequate sexvice.

The United States Supreme Court in Atcbisoq, Topeka &
Santa Fe Railway Company v. Railroad Commission of Califoernia,
75 L. E4.1128, 283 U.S. 380 (1931), has made it clear that the

authority of this Commission to require a railroad to make necessaxy

repairs has not been abrogated by the Interstate Commexce Act. In
that case this Commission ordered certain railroads to comstruct 2
union station in Los Angeles. Prior to that time this Commission

and the City of Los Angeles had petitioned the Interstate Comme%cev

L/ Section /04 rcads as Lollows: '
"Whenever the commission, after 2 hearing, finds that ,

additions, extensions, repairs, or improvements to, or changes
in, the existing plant, cquipment, apparatus, facilities, or
other physical property of any public utility orxr of any two
or more public utilities ought recasonably to be made, or that
noew structures should be erected, to promote the security or
convenicence of its cmployees or the public, or in any other
way to secure adequate sexvice or facilities, the commission
shall make and scxve an order directing that such additions,
extensions, repairs, improvements, or changes be made or such
structures be exected in the manner and within the time speci-
fied in the ordexr. If the commission orders the erection of a
new structure, it may also fix the site thercof. If the order
requires joint action by two or more public utilities, the
commission shall so notify them 2nd shall £ix a reasonable
time within which they may agree upon the portion or division
of the cost which each shall bear. If at the expiration of
such time the public utilitics £fail to filc with the come
mission & statement that an agrecement has been made for 2
division or apportiomment of the cost, the commission may,
after further hecaring, make an order fixing the proportion
of such cost to be borne by cach public utility ond the
ganne§6§n.wbich payment shall be made or secured." (Former
eC. y
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Commission requesting that the Interstate Commerce Commission order
the construction of the union station and for the issvance of
certificates of public convenience and necessity permitting the
extension and abandonment of certain lines incidental to the con~
struction of the union terminal. The Interstate Commerce Commission
issued the certificates, but refused to oxder the comstruction of

the union statiom. The position of the Interstate Commerce'Compission
was sustained on appeal Interstate Commerce Commission v, United
States of America, 280 U.S. 52, 74 L. Ed. 163 (1929). The issue on

appeal was whethexr this Comwission bad the suthorxity to order the

construction of the union station. In affirming such power in this

Commission the Supreme Court stated the follcwing:

"The considerations which led the court to the con-
clusion that the power to compel the comstruction of such
terminals had been withheld from the Federal Commission
also make it clecar that the asuthoritv which resided in the
state bad not been taken away except to the extent that the
approval ot the Federal Commission was required, Lhe princie.
Pic thus applicable has been tfrequently stated, It is that
the Congress may circumseribe its regulation and occupy a2
limitcd Ticld, and that thc intcntion tO_SUPCLSede the
eX8rcise by the state of 1ts authority as to matters not
covere v the redera egislotion 1S not to be implied
unless the act orl Congress fair 1nCerpretid 1s in con-~
tlict with the law of the state. ,JUiting cascs. e
no such conflict inm this casc, as thc approval of the
Interstate Commeree Commission has been obtained, and its
certificate of public convenicnce and necessity has been
issued, in relation to the rearrangement, cxtensions and
abandonment of tracks, and the use of the terminal facili-
ties, involved in the proposed plan, ond nothing further

was required by the Interstate Commerce Act.” (Emphasis
added.)

In toe instant proceediﬁg the Interstate Commerce Commission

denicd the certificate to abandon, and said oxder was affizmed by

ke District Court. The demial wos based upon the grounds that

restoration of the tunncl and of the service offered prior to the

fire would not constitute an undue burden upon interstate commerce,

-5=
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and that public convenlence and necessity aid not pefmit the abaﬁdon;
ment., As in the Union Station casc this Commission is now ffee to
supplement the Interstate Commerce Commission order with an affirma-
tive order, issued pursuant to Section 762 of the Public Utilitié§
Cede, requiring respondent to rebulld the tummel and to reinstate
complete rall sexvice.

At the present time respondent is under no affirmative
order to recomstruct the tunnel, If the United States Supreme Couxt
affirms the District Court and the Interstate Commerce Commission
it is likely that respondent will continue to delay iq,thé aBsence
of an affirmative order to reconstruct,

In responsc to respondent's argument that an ordér to re-
construct would have the effect of denylng respondent its xight of
appeal, it may be said that if its notice of appeal to the United
States Supreme Court is predicsted upon merit respondent may request
2 stay of this Commission's oxder pending determination by the United
States Supremé Court.

After consideration the Commission finds that:

1. Respondent is a railroad corporation, common carrier and
public utility carrier subject to the jurisdiction of this-Commission.

2. Respondent operates between Arcata and the San Francisco

Bay Axea.

3. On July 20, 1961, respondent's Tunﬁel No. & (Puexto Suecllo

Tunnel) was damaged by fire, resulting in cave-ins which closed the
tunnel and thus blocked respondent's main lime at a point just north
cf cthe City of San Rafael. | |
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4. TFollowing extensive hearings, bricfs and oral argument the
Interstate Commerce Commission, Division 3, on May 22, 1963, depied
respondent’s application for a certificate to abandod rail service
south of Sen Rafael. Soid Commission subsequently foiled toﬂfigd
that on issuce of genmeral tramsportation importcnce<wa§-involved:as
requested by respondent.

5. On April 17, 1964, following briefs and arguments a
three-judge court for the Federal District Court for thevNorthern
District of Californis affirmed the order of the Interstate Commerce
Commission,, Division 3. .

6. On Junme 15, 1964, respondent £iled its notice of appeal
to the Supreme Court of the United States.

Conclusion

The Commission concludes that pursuvant to Section 762
of the Public Utilities Code respondent should be reéuircd to
commence restoration of IunncllNo. 4 (Puerco.Sueilo Tunnel) within
thirty days after the effective datec of this order and should
complete said restoration as soon as possidble, and in no event in

a period longer than 150 days, and upon completion should restore

the same quantity amd quality of rall service as that provided'prior‘

to the destruction of the tunnel.

IT IS ORDERED that:

1. Within thirty days after the effective date hercof
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Northwestern Pacific Railroad Company shall commence recons:fuction
of Tunnel No. 4 (Puerto Suello Tunnel) and shall complete said recon;
struction with all dispetch, and in no event longer thea onc ﬁﬁﬁdred
fifty days from the date of commencement.

2. Within five days after commencement respondent shall fiie
with this Commission a report setting forth in detail its finsl plans
for reconsﬁruction of Tunnel Mo. 4 and the date when actual phyéical
work of restoration f£irst begen. |

3. Within five days after reconstruction of Tunnel No. 4 has
been completed respondent shall restore the same. quantity and quality
of rail serviee as thét provided prior to the destrupcion of sald
Tunnel No, 4, ané within said period of time sholl f£ile with this
Commission 2 report indicating the datc of completion, the date that
complete xail service is reétored and the nature of théiservicé .
provided. . |
| The Secretary of the Commission is directed to cause
personal sexrvice of this order to be made upon respondent. The
effective date of this order shall be twenty days after the completion
of such service. A |

Dated at 8an Francisco , California, this Z2p..
dey of SEPTEMBER ’ i964.

- President
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