SRIGIAL

BEFORE‘. THE PUBLIC UTILITIES COMMISSION OF THE STATE OF .CALIFORNIA

Decision No. 67946

_R;chard Connelly Miller et al,,

Complainant,

Case No. 7603

VSae
| (Filed April 29, 1963)

O
|

Pacific Gas and Electric Company,
a corporation;

Defendant,

Hallinan, Shapiro and Patrick Sarsfield Hallinan,
by Carl B. Shapiro, with Ricbard Connelly Miller,
for compliinants,

F. T. Searls, John C. Moxrissey and Malgolm A.
thKnleE, for deciendanc,

Grev111e L. Way, for the Commission staff

OPI N I0oX

Complainants allege that as consumers of gas and electr‘c-
ity sold by Sefendant in varlous Northern California c¢ities tﬁey
have been obliged, because of defendant's aaverulsing.and other
informatzonal octzvztles, to p3y "excessive, unlawful, unjust
and uwnreasonable rates.” They request: (1) a cease and desist
ordcr requird ng.dc:enoant to d:scontxnue all sales promoc‘on,
political and educatxon¢1 actﬁvxtxcs referred to in the complumnt,
and (2) 2 reduction in rates ccmcnsurate with the alleged sav:mgs .
and ¢costs to be uchieved by discontinuance of such activities.

The onswer objects to the form of the complaint as
indefinite and uncertain with respect to the statutes, regulatlons
ox laws alleged to bave been violated and thbe tranoactxons or
actxvitles alleged to be unlawful unjust and unxeasonab1n

practices.” Defendant denies 21l of complainants’ allegations.
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{except the one which refers to its corporate existence ahdipiincib
pal place of business), and presents two affirxmative défenses:'"
(1) that the "functions" to which complainants'objéct'may 1awe
fully be performed’and‘that to prohibit these functionS'wéuld
deny to defendant various rights guaranteea by the United States
and Califormiz Constitutions; (2) that expendmtures:by-public.
utilities for sales promotion, devclopment and'adVertisiﬁé are.
legitimzte charges upon income for rate purposes; that expenses
for political activities, lobbying and "PGSE Progress" (é publica~-
tion enciosed'with~customers' biils) are not claimed-in rate~prb-~
ceedxngs before the Commission and are not a charxge to ratepayers-
that expenditures for all ;ts functions have been and are reason-
able in zmount. Defendant alleges, in light of the foregozng |
assertions, that the comﬁlaint falls to state a cause of action
and requests that it be dismissecd. |
Defendant f£iled almption to dismiss the complaint.on‘
July 12, 1963, prior to the commencement of the heariﬁgs,’aﬁd~
renewed the motion orally at the hearings, which were held on
seven days duriang July and August, 1963, at San Frencisco
vefore Examiner Gregory. At the conclusion of complainants’
presentation of evidence defendant elected to submilt tbefcase on
its motion to dismiss. The case was taken under submiséionfon
Jaﬁuary 6,'1964; after receipt of briefs from bo;h‘partiés; |
On Maxch 20, 1964 ccmplainants filed a petition to set
aside submission and to reopen the case for reecelpt in evidence
of£-a recent Federal Powex Comﬁission ordcr waich iﬁstituted'ah : |
accounting classificat on CAccount 426.4) Zfox reco:ding expendicurcs

by utilities Subgect to the provisions of the Federal Power Ach,-
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(of which defendant 4{s one) for certain civiec and other activitieé.l
Petitioners_reqpested‘that the evidence be evaluaccd in accordance
with the new accounting ''definition of political activity” and thac
"the whole of the proceedings be recomﬁenccd:in the light of’
this new and additiomal evidence" (Pet. p.3.). |

The petition should be denled. 4s noted by both parties,
we can tske official notice of the prescription by the FPC of Account
426.4 and we do. We do cot, howevex, perceive any reason for reopen~
ing the proceceding to allow additional evidence coccerning,defecdcnt's
‘acccunting for expenditures in‘thc questioned classification. The
gravamen of the complaint is that defendant be‘ordercc £o ccase--not
just to account for=-~the various activities mentioned: in the plead~

ing. Neither the FPC rule mox Item 573 of this Commission’s Annual

chcrt form purports to forbid the activities‘complaiped cf;'morcOVe:,

ccmplainants have not pointed out, eichet in their petition to set
aside sdcmission or Iin their request to the Commission, dufing cbc
hearings; for reversal of the examiner's rulings on this point
chbicb'was denied), a single instance of exclusion'of factual
evidence as 2 result of'tbe examiner's rulings Basedrcnlltem;573.
of the Annual Report form. Finally, the definition of‘"pcliﬁiccl

activity'" contended for by complainmants at the heaxing was, at that

i/ FPC Order No. 276 of December 18, 1963, imstituting Account
426 .4-~"Expenditures for certain c¢ivic, political and related
aetivities''-~(28 Fed. Reg. 14267, Decembexr 25, 1963). Pacific
Gas and Electric Company is required to maintsin its accounts
in accoxdance with the FPC Uniform System of Accounts for Class
A znd B Utilities and Licensces, effective January 1, 1961
(Resol, No. 302, adopted by this Commission on September 20, 1940).
Account 426.4, as f£inally adopted by the FPC, differs little from
Iten 573 of the Annual Report forms prescribed by this Commission
and used by defendant. (See pg.478 ~ PGE&E Ammual Report o Come
mission; also, sce Exhibit 4 of Answexr to Petition to Set Aside
Submission for texts of FPC proposed and adopted "definitions™
and the "definition" in Item 573 of the Annual Report form.)
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~time, only a proposed definition to be used in Account 426‘of‘thé
FPC Uniform System of Accounts. The adopted text iéﬁquite differenc
from the one previously proposed.

We pass tOwa-brieffreQiew of the complaint and the\evi-,
_denée adduced by complainants, followed by a consideration ofltﬁe_
motion to dismiss,

The coﬁplaint alleges, in'substancé, tha: complainants
ave been forced té-pay excessive and unlawful rates for gas and
electricity because of "functions' undertaken by‘defendant‘unrélatéd
to the "lawful and proper function” of delivering\gas apdfe1éctric-
ity at reaspnable costs and profits related to tbe fulfillmentgof
that "funetion''. The alleged improper functionslare;vin.sﬁbstance,'
(complaint, pers. 6-12) that defemndant: (1) engages in‘“pomitical
activity" as defined in standard dictionaries; (2) sponsors c§nﬁeéts;
(3) presents information, argument and other matexrial thréugh pald
advertisements; (4) indoctrimates youth through fxee distri$ut£dﬁ'
of £ilms and othet‘ﬁéterials’to schools and other insti:utioﬁs, |
groups and individuals; (5) diffuses news and opihion“tdlthefpdblic
through the "PG&E'Progress*; provides speskers, méintéins\a\News'
Sureau "and exercises this function through-stillydthe: ﬁeans";

(6) indoctrinatgs.employées at extended lunch hou?-"indoctrinétion
sessions” and by magézines‘and-other unspecified methods; (7).
prombtes salgs of applilances to increase consumption of1gzs and
electricity. The balance of the complaint is argumentative in
content and tone. |

Complainonts, at the hearing on July 30, 1963, sought
leave to amend the complaint by inclusion of allegation: concerning
defendant'sﬁcmployment practices., The request wasgdeﬁi¢d by‘the-

examiner, who latex sustained ijections.to~questions_direcﬁed'byf
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compluinants to defendant’s personnel manager concerning that
subject, on the ground of‘irrelevaney. The-examiner's\rulingsv'
concerning defendant's employment praetices were affirmed by the‘
Commission after comsideration of complainants' written appeal for
reversal of the rullngs and defendant's answer thereto. The appeal
also mncluded objections to other rulings by the exammner madev'
during the hearing. We reamfirm our previous d*sposition of the
issues presentee by complazmants appeal from the examlner 's rulmngs.

Complainants’ evidence, produced ehleily through officials
and employees of Sefendant who appeared voluntafily; relates’pmime-
rily to activities of the company in the fields of'seles éromotion
and dissemination of news and other information eoneerning‘defendone's
operations,‘seréice and interests as an investor-owned‘publie'meility;
The compary concededaehat it had conducted these activities.' Thexe
is.no evidence in zhis record, nowever, that the monxes alleged to
have becn cxpended by defendant for such activities were not. properly
accounted for. At the rick of unduly cxpanding,this op“nioa, we
belicve thaé a recital of the main features of compla;nants. cherges
and the context in which'we are asked to consider them may be helpful
et this point. | i | | |

Comp*alnants-1n51st that they are aetlng voluntarily oo
behalf of all consumers of gas and electricity supplied by defendene,
3 burden which ebey state should be undertaken by this Commission

in an iInvestigatory proceed;ng on its own motion in order to develop

the relevant facts.gf '

</ QL toe 43 complainants and intervenors, Si nave gerikeley ad=
. dresses (22 separate premises); 3 axe in Oakland (2 premises);
4 are in Albany (2 premises); 2 are in San Francisco (2 prem_oe Y3
2 are in Carmel (1 premisc), one is in Orinda.
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Taking complainants' ststement of the evidence as it
appears in toeit brief (pp. 4~8), under the subject heading "Points p
Raised By Complainants", the record shows, with respeet'to‘alleged‘
improper political'activity, that.defeudamt "eave money to‘organiza-
tions'; "overtly" participated in a Palo‘Aito eiection; "eontinuesi
to maimtain‘interest-free,deposits in variouS-banksV; engsged‘iml.;//
"lobbying' activity. With regard to sales promotion; the record
shows that the company paid‘for‘advertising'on billboardsvandfin
newspapers and other media. In comnmection with the‘cbarge’of |
improper educatiomal and informatiomal activities, the ‘record reveals
that defendant financed films for schools, furnished comic books to
scbool children (oxr paid the cost thereof), int:odueed‘cookbooks .‘
in schools and conducted public homc‘economie'demonstrations; With
regard to alleged improper dissemination of news and opinion, ic.
was shovm that defendant issued press releases; assigned speokers
for public‘meetings, issued the "PGSE Progress", issued pampblets
on various aspects of natural resources; put out filwms; maintained
a News Burcau desmgncd to produce news releases for submission to
newspapers throughout defendant s system. In conneotion'with
informational activities related to its employees, the record shows
that employees were informed from time to time, eoncerning matters
considered to be of mutual imterest to them snd the company, by
means of a magazine, "PGSE Life', and by training sessions including .
tbe‘ohowing of'movies. The record further shows that defendant has |
been active in promoting sales of gas and electric appliances on
the aSSumption, not controverted by complainants’ showmng, that
inereased use of gas and electricity tends to reduce unit costs l
and thereby benefits the ‘consumers. Finally, it was sbown that

defendant conducts tours of inspection of its facilities.
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The record'presents no substantial factual’is$ﬁe, since
deZendant has conceded that it performs the cctivities complained
of while asserting their propriety in its motion to dismiss apdf
its briefs. | |

Defendant, noting in its motion that complainants' request
for reduced rates obviously camnmot be considered unless the ﬁtility.
were to be required to discontinue all the activities comp*amned of,
argucs that this Commission and others throughout the United: tates
have consistently authorized expend;tures for sales and promotzonal’
activities and that such commission‘action finds ample,suppprt in .
decisions by the Supreme Court of the United Stétcs.‘ With regard
to political activities and publishing of "PGSE Progress",,defénéant
asserts that it has not claimed expenses fdr‘such-activities'in
rate proccedings and tbat‘the-Commission has found, in'prioi*pié-
ceedings, tﬁat such expenses-are not a chaxge to. ragepayers' more- :
ovc",vthere is no Commmssion rule or regulation forbxdding politzcal
aetivity by defendant. | |

Complaxnants’ ‘other allegations of improper actxvity by
de¢encant require no specxal comment, other than that they find no
support in the evidence, oxr othexwise, in this record. There is
no showing that any actzviuy complained of was in violation of any
rule, regulation oxr order of this Cemmission, was impropexly
accbunted-for,'or was otherwise unlawful or unreasonable.

The motion to diswiss the complaint shouldlbé gronted.
CRDER

IT IS CRDERED that complainants’ petition to set aside

submission of and reopen this procceding be and it is demied, that
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defendant's motlon to dismiss the complaint herein be and it is
granted, and that the complaint herein be and it is dlsmissed.

The effective date of this order shsll be twenty days
after the date hereof.

Dated at Los Angeles , California, this .F~"%
day of SEPTEMBER 1064,

3Commissiongqu

Commisslonor Everott C. McKeage, boing
nocessarily absont, 414 not participato
in the disposition or thiq proceoding.-




