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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Iavestigation on the Commission's

own cotion into the operations,

rates, charges, and practices of -

- James R. Green, doing business as Cage No, 7763
J1 GREEN'S TRUCKING COMPANY. '

Musick, Peeler & Gorxett, by Albert
Moshex, for respondent,

Lawrence O, Gareia and Charles P. ,
Barrott,tor the Commission staff,

OPINION

By its oxdexz dated October 29, 1963, the Commission
instituteé an'investigation into the operations, rates,lchérgeé\and 
practices of James‘R. Green, doing business as Jiq;Greenfs;Tfucking
Company. | ‘

A publicvheéring_was held befofe Exaniner Gravelle 6np,,
Januaxy 15, 1964 at Los Angeles. T@e‘matter was submitted-subjéct'a
to the filing of briefs, thevlast of which was filcd qn13uiy 26;'
1964, - B

Respondent presently conduéfs operations pursuant to]
Radial Highway Common Corricr Permit No. 19-53526; Highway Cont:éct .
Carrier Perxmit No. 19-53521 and City Carrier Pexmit Mo, 19-53522,;
all dated October 14, 1960. Respondent nointaing no terninsl
faciliries,  Hec owns one picce,of‘equipment but does not opéfate it,
He employs one person. His total grosé revenue forvtﬁevyear eﬁding
September'30, 1963 was $261,942; Copies of the‘éppropriéte’ta:ifff ,

and the distance table were sexved upon respondent,
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In March and June of 1962, a representative of the
Comnission’s Field Seetion visited respondent's offices and cbeeked'
his recofds for the period fxom October 1961 through April 1962,’
inclucive, The wmdexrlying documents relating to-thitteen ebipﬁehts
were token fron respondent's file‘, photocopied and. the copies’
submitted to the License and Compliance Branch of the Couni sion'°
Transportatlon.Dlvisxon.v They were introduced in evidence as |
Exhibit No. 2; Based upon the data taken from sald ah:.ppn'.'ng docu—
tents a rate study was prepared and introdueced in evxdence as’
Exhibit No, 3. Said exhxblt reflectS-undercharges in theeamount of
$530..46. | I

| The undexcharges invelved in this ﬁroceeding,are noﬁ the
major contention of the Comission staff, It is the:steff‘posieion,
in part, that this proceeding is a direetjoutgrowth of a priox |
Commission action. -Case No. 6320, which resulted inrDeeisien~ |
No, 61963 dated May 9, 1961, was an inwescigationinto-tbe'epexations,_
rates and practices of Nell V. Lewis ond LaVerne'Villeree; doing |
business as Certified Transport, ond of D. B. Lewms, Lewils. Feod
Company, ond the Organlzatxon to Repeal Fedexal Inconme Iawes (ORFEI).
Decislon No. 61963 was oppealed to the Supreme Court of the,State of
California by means of a Petition for Writ of Review, sei& ﬁetition
was denied by the Court om October &, 1961. _The-Commissionﬂhereby:'
takes official notice of that decision and the action-of'the"ceﬁrt;
In gemeral, Decision No. 61963 found‘that the carriexr iﬁvoiﬁed in
that procceding was a device by which the shippcr obtaxned tran°-
pertation at rates less than the minimum prescribed by the Comnisszon.'

The stoff in the instan: proceedzng‘contends,.anong_o.her things,

that xespondent is.continuing,the practice proscribed by_the-piio:fr
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décision 2nd is thexeby evading the effect of the order in Decision
No, 61963. Counsel for respondent argues that no party to the
previous\inveétigation or decision is a party herein, nor was
reépondent.a‘party to the prior proceedings. In this argument he
is quite obviously correet, The only person who-night réégohably
be directly comnected with both proceedings L5 Nell V, Leﬁisicreen'
who is the spouse of respondent and was a party to‘Césg Nq._6320;
While she may have a“comuunity'interest in the business'of'respondeﬁt,
she is not legally a party to this investigation. |

While it is true that thexe is insufficient evidence to
sustain g finding that respondehz is evading:tbe,order o£;théj ’
Cormission in Decision No. 619633 that 1is not to say that the f
evidence adduqed'hetein will not support a f£inding that hé,ftoob
is providing transportation to a shipper at rates‘leSSPthan the
ninioum through the use of a device, The'Commission.wouid_bewmére
Ehan lax in its duties if it were to close its-eyesitolthe s$mi1§r-
ities coomon to the two caseé. Respondent testified thatvhe'héd
been an employee of Lewis Food Company, the sbipper 1nvolved in _
both proceedings, 'Prior to Novewber 1960". He obtained his pernitv
fron this Commission in October of 1960, From.Nbvember ofj1960;to
Octobexr 10, 1961, he-voluntarilysuspended'hisqpermits“forithe'
stated reason that he was gainfully euployed elsewhere.  Thaéf
enployment, by his own testimony, was for the éarriet which ﬁéS'a
respondent in Case No. 6320. The work he performed £or said carrier
was rating and billing. It should be noted that respondent securcd :
his permits between the time of hearing in Casg No.v6320-and,the,,
tize a decision was rendered in that*proceeding. Six days éfté;
the Supreme Court denzed the Writ of Review in Case No. 6320

respondent herexn acttvated his pernlts. The present operatzon fxnds




xespondent holding the permits, and his wife (o respondent in Case

No. 6320) pexforming the rating and billing. Reopondent s shipp;ng
document as reflected by Exhibit No. 2 are the same\og used’ by
Cextified Transport with the permit numbers of Certifled‘oroosed_out
and respondent's inserted in thei: place'and‘the nameZCettified
Transport replaced by Jin Green's Trucking. The offzcos ore«tbe
same in cach casc, the shipper is the same in each oose, the: methods
of operation are ‘the same mn each case, including mot only the
exclusive use of subhaulerf but also the use of Northern California
carriers seeking back-bauls. Mrs. Green (Nell V., Lewiﬂ) admitted
to the staff investigator that the operations of,Jlm,Green s
Trucking wexe the same as Certified TranSport.‘ -

The najor distinction between_the,two-cases‘io\thot in
the prior proceeding the Commission found on "alter ego" device.
There is no‘suoh "altexr ego".situation'in the instant case; but.
that, of cours se, does not preolude the fmndlng of a devnce other
than an "alter ego' type if the evidence so 1nd¢cates. B

The staff presented testimony of two dxslnterosted'pe:-v
sons who had business.dealimgs with Lewis Food Company. They each
identified respondent as the sales manager of Lewis Food Company
during 1962 and 1963.n Staff couns sel presented Lewis Food Company
docurents dated in 1962 authorlzlng sales instructions to Jobbers
and brokers and bearing the nome '"James Greem Sales Department?'
(Exhibit No. 1). The author ofnthose.instructions was'tespondent., t
The evidence shows that respondent nalntains an office ot;at least
"desk space” elsewhere in the Lewis Food Company builéing. He was
identified as the sales monager by a Lewis Food Company receptionr

ist. and he answered a telephone call directed to the Lewistood




Company sales manager. The evidence further shows that respondent
had represented Lewls Food Company in a formal proceeding béfo;e
this Commission on August 30, 1961 in Case No. 5330, O:der.SetEing |
Hearing of May 16, 1961, A review of respondent's testinmony as
recorded in the officlal trénscript of said case leavés litﬁle*doubt
as to his representation on behalf of the shipper. The pos1tion-
stated therein appears odd for one about to activate his permits
and engage actxvely in the transportation business, Respondent;has
an expense account with Lewis Food Company which he submits oﬁ é
regular monthly basis. The explanation given by respondentffof\
ail the evidence of eﬁploymen: tentioned above is that he‘acts.aé

a "consultagt"'on a friendly $asisftovD; B, Lewls and Lewis Food
Company in an effort-to increase theilr busines; and, comnsequently,
bis own transportation busimess. The contention of thé7cbﬁ§iésibn '
staff is that Lewis Food Company is paying its sales mdﬁagef‘by
neans of his purported operation of 2 for-hire trucklng busine

in which only subbaulexs are used and at rates dxffering from and
less than the ninimum, said differemce being his sales manager'
remumeration. The staff points out that this device lowers the
shippex's operating costs cven though the shipper may pay the
purﬁorted carrier the full minimum rate and that ‘such a dévice‘

undermines the oininmun rate structure and allows discrimiﬁbtibn‘in

favoxr of such shipner.

Ve £ind, as chc staff contends, that reupondent'f |
services for the shipper constitute an indirect refund to Lewi6
Food Company and a device whereby Lew1° Food Company obtamnw trano-

portation at rates less than the minimum,
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The staff also contends that reSpondent is acting as
a motoxr tramsportation broker and tbat the subhaulexs who perform
the actual tramsportation axe in reality prime~carrie:s; The fact
that respondent holds operating authority as a 'carxrier” doeslnot in
and of itself nake-respondent one tronsporﬁing_property for.compen-'
sation. Neither does the facc:that responden:‘hoidsvno.Iicense as
a notox transportation broker preclude his actions and sexvices

fron being those of such a broker, Staff counsel cites United

States v Dzumm, 368 U.S. 370, 7 L.ed. 24 360, to show what the
Supreme Court of the United States has.determinod to;be some of

the characteristic burdens of the tramsportation businmess. They

are:

1. The large capital investment in equipment and risk of
‘premature deprecilation and catostrophio loss.

2. The risk of a xise in Variable costs such as fuels,
repairs, and naintenance. | ,

3. The xisk of"nonutilization.of high=-priced equipnment,

_ Fron the evidence it is clear that respondent has assumed
none of these characteristlcs, hencc, it nay be said that
trespondent's operation-ln reality is more akin to that of a.broker :
than that of a carrler. It must be noted at this point'that‘s'
respondent while acting as a broker is performing even that
function in violation of Public Utilitles Code Sectnon 4835 which
prohibits a broker from.havlng any aflexation.thh a shxpper.

The use of subbaulexs has not been precluded by this Commission
nor have the rates they collect under Minimum Rate. Tariff‘No.‘Z-
‘been fixed. ~ The Commission has, however, seen f;t, when cixcum-

stances dictated, to restrict the pernits it has zssued so that
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certain carrlers are required to pay subhaulersAthey'employlfor‘

the account of particulor shippgrs the full ninimum rate. Tﬁe
Comxission has also on :mﬁonccasions ordered its peruittees to
Pay to subhaulers who have actually performed the function of
Prime carrilege the full minioun rdte. We find that thevevidence
adduced in this proceéding_warrancs the imposition of such a
restriction on respondénc's pérmits and,‘furthcr, that such
evidence warrants an'o:der that respondent pay'tofthe §ubhaﬁ1e:s |
he has engaged, and who have&in‘tealicflbeen the prime carriers,
the full minimum retes.

Respondent’* basic argument has been on his view of the
evidence, Suffice it tovsay-that the Commission does not view the
evidencefin the same light as does rgépondent. Stemmiﬁg.fidﬁ
respondent's view of the evidence is the-conciusioﬁ'that for the
Comm;ssion to inopose qny*sanction upon re5pondentrwould‘exceedﬁ
the jurisdiction of the Cormission and violaté-ré3p¢ﬁdént's :ights
to due process and the equal protection of the law., We find'ﬁbe":
evidence in this procéeding to show ciearly thét respbﬁdeﬁt“is
engoged, through the use of a deviee and the use of purported
subhaulexs, in an activity that mmpa;rc the minﬁmum rate structure
and violates the Public Utilities Code, Respondent~has,been'well '
represeﬁted by counsel and:bas had the-épportunity to be heard
and to argue bic case. We do mot feel that ‘his constitutional.
rights oxe hereby impaixed in any WY e

After consideration the Commission f£inds that:

1. Respondent operates pursuant to Radlal Highway Cormon
Caxxier Pexrmit No, 19-53520 Highway Contract Carrlcr Permit
No., 19-53521 and Cmty Carxmer Permlt No. 19-53522. |
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2. Respondeht was served with the appropriate.tariff_qnd
the distance table,

3. Respondent charged less than the lawfully prescribed
oinizum rate in the instances as set forth in Exhibit No. 3,1
resulting in undercharges in the amount of $530.46.

4. Respondent perforns sexvices for Lewxs_Food5Company in
its sales department for which he xecelves paysent in the form
of the difference bécween the oinizwm rates and the ra;es paid to
the purported subhaulers who are in fact“prtmevcarriers, tbis'
activity constituting a device whereby reepondent tbrough tbe use
of his permits is allowing Lewis Food Company to obtain transpor—
tation at less then the minimun rates inm M:.nimm Rate Tariff‘

No. 2. | | , |

Based upon the foregoing:findings of fact, the Commis-
sion concludes that respondent violated Sections 3667 and 3668 of
the Public Utilities Code and should pay a fine in‘the;émouﬁﬁ of
$1,000. | E

The orxder which follows will direct.respondent to reﬁiew\
his xrecoxds to ascertain all umdercharges that have occurred since
April 1, 1962 in additién.to those set forth herein. The\cdmmis-
sion expects that when undercharges have been ascertained,
respondent will proceed promptly, diligently and in good7faith o
pursue all reasonable‘5033ures to collect them. The staff of the
Commission will maoke a subsequent field 1nvestigation into the ‘
ceasuxes taken by respondenmt and the results thereof, If there is
reason to bel;eve that respondenz or his atcorney, has not been |

diligent, or has not taken all reasonable measuxes to collect all

underchargeo, or has nocxacted in good falth,.the~Commissionxw111.:
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reopen this proceeding for the purpose of formaolly inquiring,into
the circunstances and for the purpose of determining whether

furthexr sanctions should be imposed,

ORDER

IT IS ORDERED that:

1. Respondent shall pay a £inc of $1,000 to this Cormission
on or before the twentieth day after the effective date of thls
oxder, ,

2, Respondent shall examine his xecoxds for the pexiod from
April 1, 1962 to the present time, for the purpose of'ascertaining
all undexcharges that have occurred.

3. Within ninety days after the effective date of this
oxder, respondent shall coumplete the exonination of his records
required by paragraph 2 of thxs oxdex and shall file with the .
Commission a report settrng forth all underchargea found pursuant
to that exomination,

4, Respondent shall take such action, 1nc1uding_1ega1
action, as may be necessary to collect the amounts of undercharges ‘
set forth herein, together with those found after.the exanination
reauired by parograph 2 of this oxder, and shallrnotifYNthe
Commission in writing upon. the consu:mation‘of such collectiona.

5. In thc event undercharges ordereo to be collected by
paragraph & of this ordex, or any part of such undercharges,'
renaln uncollected one hundred twenty days zfter the effective
date of this order respondent shall 1nst1tutc legal proceedings
to effect collectron and shall file with the Commissron, on. the

first Mbnday of each wonth thereafter, 3 Teport of- the underdharges‘
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remaining to be collected and specifying the action taken to
collect such undexcharges and the result of such action, unril'

such undexcharges have been collected in £ull or untilfurt?er
oxder of the Commission. ‘ E'
6o Respondent shall review his records for éllftransbbrta- |
tion pexrformed for Lewis Food Company wherein purported subhaulers
were used £o perform the actual transportation during thc pcriou |
from October 1, 1961 to the effective date of this oxder, Respond- of’/f
ent shall pay to such purported subhaulexs the difference ‘between |
the lawful nminimum rate and charge applicable to such transportatmon
and the amount prevmougly paid to such furnishers of transportat10n~
ostensibly as subhaulers. Said payment sball be completed no later&
than one hundred and twenty days after the effective date of this
order, |
7: The Secretary of the Commission is directed to cause to
be arwended, on the effectlve date of this order, Radial Hig}way
Common Carricr Permit. No. 19-53520 Highway Contract Carrrer
Pexmit No, 19-53521, and Cmty Coxriex Permit Nos 19-53522 rssued
to James R, Green by prohibiting James R. Green whenever, he engages
other carxriers in connectron with the transportation of property
for Lewis Food Company or its customers or suppliers, from.pay;ng
such othex carrrers less than the,applicable‘minimmm rateé

established by the Commission.
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The Secretary of the Comission is directed to cause
personal service of this oxrder to be made upon respondent, The
)

effective date of this oxder sbhall be twenty days,éfter the

conpletion of such service,

Dated at | ' San ?ra.ncisco ’ Ca]_iforﬁia, this _A//?
day of OCTOBER , 1964, P

- o -
¢ ‘--.,___,..n‘ oM .

- Commlssioners .

Commissioner Everott C. McKesge, being -
nocossarily absont, d1d mot participate.
in tho Ai5position of this procooding.
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¢ 7763, Decision No. 67998

COMMISSIONER PETER E. MITCHELL DISSENTING:

The permits of the respondent should be revoked. The only
exercisce of the permits by the respondent has been for one shipper,
the pewis Pood Company, and the decisibn firnds such use a device to
violate the minimum rate tariff.,

The majority.(twice)ffihds that the resﬁondent, through ‘_
the use of its permiﬁs, is allowing the Lewis Food Company to obtain
transportation at less than the minimum rates. Fuxther, they find
that the respondent's sexvices for the shipper constitute an indi-
rect refund to the Lewis Food Company. |

The Commission in the past has indicted shipper-carrier
relationships, when thexe was:such a unity of interest or cdntrol,
whereby the shipper was able to obtain transportation of proﬁerty
at rates less than minimum by the ca:rier's use of subhauliné'
(Truék Maintenance, Inc. ~ 59 PUC 103).

It can only be concluded from the'findings that the
shipper herein, through its identity with and control of the re=-
cpondent, was able to obtain tran3port§tioh of ité,propefty at .

rates less than minimum. Nonetheless, no action is taken against

the shipper in the decision although it is found to be thevprincipal

beneficiary of the low rates.
The decision also should proceed against theqshipper, the

Lewis Food Company.

' ’ ',.'\ ‘
' 3 Y/ J
e 2> % /ﬁ.)%)f;é{nj/é’ _/
“Peter E. M;tchel%;_Comﬁiﬁsioner
\, ‘ :

San Francisco, Califormia

Octobexr 15, 1964




