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Decision No. 68135’ ‘ . |

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Petition of the )
Monterey Peninsula Municipal Water )
District to have £ixed the just com-
pensation to be paid for the water
sgstem of Califormia Water and Tele~ Application No. 41463
poone Company existing within and
adjacent to the boundaries of said ,
District, )
‘ )

Myﬁon B. Haas, Martin McDomough, and C. T. Mess,

or Monterey Peninsula Municipal Water District,
petitioner.

Bacigalupi, Elkus & Salinger, by Claude N. Rosenbers
and William G. Fleckles, for CaliZornia Water &
Telcphone Company, respondent. |

J. T. Phelps, William R. Roche, Walter J. Cavagnaro,
and Martin Abramson, ior the Commission statif.

On September 2, 1959, petitiomer Momterey Penimsula
Municipal Water District, hercinafter sometimes called Disfrict,
filed its petition of the sccond class setting forth the District's
intention to Institute such proceedings as may be required to submit
to its voters alproposition to acquire the water system of Cali-
fornia Water & Telephone'Coﬁpany, hereinafter donetﬁﬁeécalleﬁ
Company, on Mpnterey Peninsula w@tﬁin the Districc’s,ﬁoundaxies
under cminent(doméi@ p:qceedings; and requested the Commission to
fix the just coﬁpensatiénAté be ?aid in such proceedings. |

By Decision No. 59145, dated October 13, 1959, the
District was authorized to amend its petition to name Bank of N

America, N.T.85.A., as tfustee under the.Company's\bond5indeptute.
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The hearing on the Order to Show Cause vhy the Commission
should not proceed to hear the petition and fix the just compensaé
tion, issued October 6, 1959, was held in Carmel on November 19, 1959.
On December 21, 1959, the Commission issued its Decisipn No. 59436 |

noting that the Company had presented no objection to the Commission

procceding to hear the petition and ordering that further‘hearings

be held in the matter. .

The further hearings commenced on October 25, 1961, and
the taking of evidence was concluded om March 20, 1963, after 83
days of hearing during which 135 exhibits were received in evidence.

Briefs were £iled, oral argumént was held before the
Commission en bane on October 30, 1963, and the matter was taken
under submission subject‘to the filing of an amendment to the peti-
tion to conform the description of the property to the proof. The
reporter's tramscript of the hearing consists of 84 volumes including
9,619 pages. |

The Second Application for Leave to Amend Petition was
filed November 14, 1963, the response of the Company was £iled on
December 9, 1963, and the stipulation relative to the Second Appli-
cation for Leave to Amend was f£iled on February 7, 1964. By |
Decision No. 67258, issuved May 26, 1964, the Commission authoxrized
the further Amendment of the Application pursuant to the Second
Application for Leave to Amend, as.ameﬁded.by said stipulation.
Said stipulation provides that (1) the Company shall not.infany‘
proceeding contend that the inclusian of the flowage~éasements in
the amended petition impairs #he force or effect of the £inding on
just compensation to be made by the Commmission iﬁ this proceéding,_,

(2) the District agrces that both the Company and the District.ﬁn,\'
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any supplemental just compensation proceeding before this Commilssion
D3y precent cvidence relative to suck flowage catements, and

(3) any increa-e ;n Just compensation which wight have been awarded
in this proceeding on account of such claized flovaﬂe'ea*cment, nay

in 1licu thereof be awarded ia such cupplemental procee: .ng

‘The District urges that the just compensation to be £ixed
by the Commission not exceed $10,800,000, and the Company urges that
the evidence establishes a value for the properties in'question’of
$24,000,000. The Company estimate of $24,000,000 is based upon a
summation of the following Company estimates: |

2eproduction Cost Mew

Less Accrued Depreciation $17,586,252
Lands and Rights of Way 2, 015 185
Water Rights 3 500 000
Orgamization Expense 107 000
Going Concern Valuc OOO 000

Total 324,208;437
- The issues presented iﬁ this proceeding for‘Cqmmission
determination are as follows- o -

1. What is the proper measure of just compensation in this
case? Is it the summation o£ rcvroductzon costs and intangible
values, as contended by the Company, or is it fazr market value,
determined predominantly by carning power, as urged by the District”

2. To the extent that reproduction cost new 1css,accrued
depreciation of physical works is a factor in just compensatibn:‘

(a) 1Is the higher reproduction cost new before
general overheads figure produced by the witness for
the Company, or the lower figure of the Commission

staff emgineers, to be used in this proceeding?
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(b) Should the general overhead allowances
estimated by the District's witness be used in place‘
of the higher allowances of the staff and Company
witnesses?

(¢) 1Is the most appropriate method of de~-
preclating reproduction cost new the sinking fund-
present worth-equal annual cost method employed by
the witness for the Company, or the straight-lise
method as ewployed by the Commission staff witﬁess?;

(d) Should such an estimate include cost of
paving over mains where historically no such paving
occurred?

3. To the extent that market value of land and land rights
is a factor in just compemsation, should the Commission use the
higher figures of the witness for the Company, or the lower figures
of the witnesses for the District?

4. To the extent that value of water ;ights can be dealt
with separately, anmd as such is a factor im just compensation, is
it more appropriate to use the cost of developing a substitute
supply from outside che basin, developed by the witness for the
Company as its dbsolﬁtc value, or the cost of developing a sub-
stitute supply from alternate works within the basin, used by ‘the
witness for the District, to modify the estimate of réproduétion
cost new, including land?

5. To what extent, if any, is it appropriate to determine
an allowance for orxganization expense and going conceﬁn value as
an additive to the summation of physical costs and water rights,
and to that extent, what credit should be given to the testimony

of the overall valuation witness for the Company?
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Both the District and the staff ‘agree that this Commission
in determining the just compensation to be paid for the properties
of the Company may consider market value, original cost, rate base,
capitalization of earnings, and reproduction cost. The Company
urges that just compensation is the summation_of (1) reproduétion
cost new less depréciation for physical properties other than lands
and rights-of-way, (2) the market value of lands, easéments, and
rights-of-way, (3) the market value of water rights, (4) organiza-
tion costs, and (5) going concerm value.

The closing brief for the District defines market value
as “'the price which would be paid by an‘informed énd'agreeable
purchaser to an informed and agrecable seller, neither being under
any unusual pressures as to time or circumstances.'

The definition of market value which appeared in‘

City of North Sacramento, 56 C.P.U.C. 554 at 561 reads as follows:

"In determining just compensation the Commission
should consider those matters which would be considered
by a willing seller and by a willing buyer cach of whom
has knowledge of all the uses and purposes to which the

property is best adapted and for which it is capable of
being used," ,

We conclude that market value as so defined under these
definitions is the proper measure of just compensation in this
proceeding. _ |

| - Knowledgeable sellers and purchasers.of utility proper-
ties, of course, realize that such properties have been dedicated
to public use and that the use of such proPerti¢S'ié thereby
limited to such use. ,

This Commission will talke official notice of the f£ollow-
ing facts and finds.that an informed purchaser and an informed .

seller would be aware of such facts:
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1. The Company has dedicated the properties involved in
this just ‘compensation proceeding to the public use and is lawfully
operating such properties as a pﬁblic utility water corporation on
the Monterey Peninsula.

2, Properties dedicated to the public use must continue to )
be so used until lawfully abencomed 0 the public or until some
other use is authorized by this Commission. _

3. No othexr private entity may operate as 2 public utility
watexr corporation within the sexvice area of the Coumpany on the |
Monterey Peninsula unless it obtains 3 certificate of public con~
venlence and necessity from this Commission, and this Commissfon
¢an gramt such a certificate only after making a finding that
public convenience and necessity reéuire or will require the
construction of the system needed for such operationm.

4o The'District‘may parallel the lines of the Company and
‘operate a competing watexr system on the Monterey Peninsula without
authorization from this Commission.

5. The rates which this Commissior haS‘presently authorized
the Compaﬁy to cherge for its service are rates which this Commls-
sion has found will allow the Company an cpportunity to earn 2
reasonable return on the original cost of its properties plus an

allowance for working capital less the depreciation resexrve and

deducting advances for construction and contributions in aid of
construction;

Other facts to be comsidered in determining juét compen=
sation are orizimal cost less depreciction, rate base, comparable
sales, capitalization of earmings, and present dhy cost, i.e,, the
sun of (1) reproduction cost mew less depreciation of physical

properties other than lands and rights-of-way, (2) the market'vplue
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of lands, easements and rights-of-way, (3) the market value of
water rights; and (4) organization costs and going concern value.

With respect to the first issue raised by the District
we further conclude that a willing puxchéser and a‘willing sellexr
would undoubtedly consider both the present and potential earning
power of the properties and the present day cost as factors
affecting market value., The willing purchaser would expect to be
able to earn a réasonabie Yeturn on his investment in the properties
and he would be unwilling to pay much im excess of the present day
cost of the properties in view of the possiblility of the water
systen being paralleled or condemmed by a public agemcy. A will-
ing purchaser and a williﬁg.sellé: would also considex the fact that
public agencies as well as private concerns are in'the narket for
utility properties. | | ,

We shall next consider the evidence introduced in this
proceeding pertaining to just compensation.

Thexe is mo dispute as to the orizimal cost of the prop-

erties depreciated and the fate base. Ve find that the original

cost of the properties and the rate base conponents, as of

Septenber 2, 1959, are as set forth in Exhibit No. 25 as follows:

Original cost of utility plant, -
exclusive of intangibles, land, ‘ | ‘
lond rights and water rights : $9,935,107
Less Depreciation Resexrve 1,863,958

‘Subtotal , . ' , $8,071,149
Intangibles - 45,302
Original Cost of Land and o

Land Rights |
Original Cost of Water Rights
 Total Origimal Cost of L
Properties Depreciated $38,521,632 .
Less: S AN
Advances for Construction $350,655
Contributions in Ald of

Comstruction 563,381
Othex Modifications

Original Cost Rate _ B
Base Components $7,593,601

315,587
- 89,594
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Exbibit No. 140 is a tobulation of sales of water systens
and ratios of sales price to depreciaﬁed plant, as follows:

SALES OF WATER SYSTEMS
RATIO OF SALES TRICE TO DEFPRECIATED PLANT COST

Depreci-  Ratio Sales
ated Plant Price to
D.P., Cost

Approx.

Oxige.
Date

Owner Pufchaser

Axrcade C.W.

Sales Price Cost

Ben All

i Jan. 1958

Mar, 1959

Apr. 1959

Sept.1959

June 1956
Feb, 1961
Maxr. 1963
Jan. 1962

1954-1958

8/1/62

Water Co.

Calif. W,
Sexrv, Co.

P .G .&' »

Lakewood
W& Power
CO‘. .

Cal.Watex
Sexv,

CalWater
Serv.‘

Cal.Watex
Sexv.,

Western
Water Co.

P.G.EE.

29 small
Systens

Pacific
Water Coe.

Dist,
Ranford

Vacaville
Lakewood

Petaluna
San Raron
CQWGD‘

c.C.C.
W. Dist.

West Kern C.

w. Dist,

Cal., Water

Sexv,

$1,787,000
1,837,300

1,700,071

4,465,000

2,425,000
1,764,000
13,350,000
1,425,000

4,250,000

Various (fronm
Contra Costa

Report)

S0, Calif,

Water

1,863,510

$1,490,000
1,109,000

1,486,245
3,398,000

1,697,000

1,778,259

10,819,500
901,000
4,037,000

ave

1,883,510

1207
1647
1237,
1307
P
1567
997
1247,

15¢%

105%

107%

997

This exhibit was introduced not for the purpose of

establishing comparable sales prices of water properties, but for

the purpose of establishing the range of the ratios of sales prices

to the depreciated plant costs of comparable propercies, i.e.,

public utility water systems operating undexr the 5ﬁtisdiction-of.

this Comission.

We find that the 1nfornation set forth in said

Exhibit No., 140 is representatlve of the range of the xatios of

sales prices to the depreciated plant costs of water systems as of
Septenber 2, 1959,
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The District's municipal finoncing consultant witmess
testified that he "viewed eoxning power, oxr the productivemess of
the property, as the principal; dominant element bearing on the

question of faix market value,”

In axriving at his comclusion that the fair maxket value

of the system 2s of September 2, 1959 was $10,800,000, which is
approximately 142 percent of the original cost rate base components:
and approximately 127 pexcent of the depreciated plant cost, this
witness took into account the following: ''the property to be
valued in this proceeding had, on September 2, 1959, been in opera~
tion under the jurisdiction of this Commission for a long time, as
an important and prosperous entexprise; that it has consistently
earned an adequate return on the investmeﬁt,'and nay bevexpécted to
continve to do so. The water supply in‘the area is adeéuate ﬁor
the foreseeable future, and the area sexved will continue to grow
in an orderly, comsistent, well-plenned fashiom.” He also con-
sidered the past earnings of the property as reported in the annual
repoxts of the Company on file with this Commission, prospective
future earnings, interest rates on borxrowed capital, and income,
property and capital gains taxes. In ad&ition he Vexomined certain
other actual transfers of water properties to determine the
relationship of the sale or condémnation price to the deﬁreciated
plant book cost. The ratios ranged from about 99 percent to a high
of 164 pexcent of depreciated plant book cost with about 70 percent
of the transfexrs taking place at less than 140 percent of depreci?
ated plant book cost.” A tabulation of theseltraﬁsfers 1s set forth
in Exhibit No. 140, as shown above,

The District's municipal finoncing witness did mot give.

adequate considexation to the effeet of the exclusion of the
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advances for comstruction and the contributions in ald of comstruc-
tion from the rate base on which this Commission allows a return,
and we are of the opinion that this witpess was téorconéervative-in
his estimate of the market value of the properties‘inyblved.in-this,’
procecding based principally upon the earning power 6£ sﬁch'pfoper-
ties. o | _ |

We find that as of Scptembexr 2, 1959, the value of the
propertics involved in this proceeding based principally on the
caopltalization of earmings, or the productiveness of the property,
and a consideration of the transfexs of other utility properties set
forth.in Exhibit No. 140 was $12,500,000, which ié\approximately
147 pexcent of the depreciated plant cost and approximately 165
pexcent of the rate base.

We shall mnext consider the evidence pertaining to present
day cost and the issues pertaining thereto.

Sincc a public entity could theoreticaliy parallel the
water system, whereas a private entity could not cxecept in special
circumstances which have not been shown to exist in this proceeding,
we conclude that the reproduction cost estimate to be used in this
proceeding should be that for a public rather than a.brivate entity.

If a public agency were to parallel the water system
involved in this procceding it would have to cut and repl&ce-non-
historical rather than histoxrical pavinng Thexefore, we conclude
that the estimate of reproduction cost should include the)doét of
cutting and repaving over mains wherever paving existed as of
September 2, 1959.

The following is a table of the comparativé results. of
the reproduction cost new studies of the staff andvthe'CompanY5

Including the gemeral overhecads estimates of the District:

1/ Histowical paving is paving which was in place at the time the
nains were actually installed. Nonhistorical paving is paving

which was in place on Septembexr 2, 1959, the date of the filing
of the petition hexein. | g -

-10-
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Staff District Company
RCN RCN RCN

Direct Materials $ 7,636,000 $ 7,553,000
Material Indirects 525,000 333,000
Direct Labor 3,301,000 3,812,000
Labor Indirects 399,000 427,000
Equipment Costs 2,537,000 2,711,000
In Place Costs 803,000 970,000
Field Enginecexing 947,000 | 830,000
Contractor's Overhead

and Profit 500,000 2,269,000

$16,648,000  $16,648,000 $18,955,000

General Cverheads
Construction by

Private Zatity 2,066,000 1,339,000 2,643,000
Comstruection by .

Public Entity 1,769,000 1,456,000 =

RCN - Private Entity $18,714,000  $18,487,000 $21,598, 000
RCN - Public Entity $18,417,000 * $18,104.000 3 -

The principal diffexences in the reproduction cost

estimates of the parties occur In the. iten Contractor's Overhead
and Profit and the iten Gemeral Overheads.

As the'Conpany estinate of $2,269,000 for comtractor's
ovexkead and profit includes cextain costs included elsevwhere in
the staff's estimate for this item, the staff's estimate of
$500,000 has been increased to $783,670 to place the estimates on
3 more comparable basis. The difference between the Company
estinmate and the adjusted stoff estimate for this itgn thercfore
anounts to $1,485,330, |

The staff witmess testified that in making his estimate
for contractor’s overhead and profit he applied a judgment
percentage of 8§ percent to both labor and equipmeﬁt costs which
is equivalent to a percentage of 13-1/2 percent applied to a
direct and indirect labor base, In arriving at this‘judgment
percentage the staff witness considered "cost plus" type éontracts

under which contractoxs pexforn work for water utilities. The
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staff witness considered thaﬁuh. Pe Hebie ¢id work for San Jose
Water Works at a2 charge of 8 percent of the dirxect and indirect
labor costs to compensate for overhead costs, supervision, manage-
ment and profit and that E. T, Haas had an agreement with Califormia
Water Service Company which provided 9 percent of the direct and
indireet labor costs for contractor’s overhead and profit. The
staff counsel in his brief argues that a reproduction cost new
estimate should be based onia Yeost plds" type contract rather than
a bid type contract, because the historical data availabie for use
in the preparation of such an estimate xeduces to g minimum the
risk attendant by reason of the unforesecen elemenﬁs\which are
present in estimates of future construction costs.

The stoff reproduction cost mew esiimate was based on
the assumption that the construction agency rather than the
contractor would purchase and supply the materials. This was dome
to eliminate comtractor's overhead and profit on materials and to
provide the benmefits of quantity purchases by an establisﬁcd'utility;
The record shows that this assunption is consistent with the actual
practice of East Bay Mumicipal Utility District, the'City‘of San
Franeisco, San Jose Water Works, Califormia Water Serviece Company,
and California Watexr & Telephone Company. | "

The staff witnéss testified that the administrative
organization of the comtractor necessary for the project, exelusive
cf the two dams, was onme superintendent, ome project engineer, and
two tizckeopers. A similar type of organization would be provided
for each of the dams. The staff witnmess recognized that comtractor's
overhead and profit would also include the field and office overhead
costs that the contractor would incur as well as an allowance for

profit,
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The Company's rounded estinate of $2,269,000 for con-
- tractox's overhead and profit may be broken down as follows:

Qverhead , $1,184,845
Margin 1,128,600
Bond Costs 63,000

$2,376,445

Less Corrections
per Exhibit No. 75 106,960

$2,269,435
The Company's estimate included the amount of $4,239,332

for direct and indirect labor costs. Relating‘the-$2,269;000_for
contractor's overhead and profit to this lébpr base ﬁroduces.a
ratio of 53.5 pexcent. This may be compared to the ratio
of 13.5 percent derived from the staff's estimates,
The Company's estimate for overhead is allocated as

follows: "_' |

Los Padres Dan $ 154,000

Saﬁ-Clemente.Dan | 56,000

Remainder of Systenm 975,000

Total $1,185,000

The above sum of $975,000 is composed of two itens,

$676,000 for salaries and payroll taxes for the 32 administrative
enployees and $299,000 for overhead costs other than payxroll.

In direet lébor costs the Company has provided for 14
foremen to supervise the working persommnel. Among the 32 adoinlstra-
tive personmel provided for im contractor's overhead 6f $97S,000‘are
& project manager, a general superintendent, an administratiﬁe nana«-
3¢x, a project engineer, six ficld superintendents and three
office engineers, These are iIn addition to the supefvisory and

adninistrative pexsommel associated with the two dams;
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The amount of $110,000 for surveying is included in the
Company's previously mentioned sum of $676,000 forx salaries and
payroll taxes. Under field engineering the Company has also
included the sum of $114,000 for surveying, Clearly one»of these
anounts should be eliminated for the reproduction cost estimate of
the Company.

In addition to contractoxr’s overhead the Conpaﬁy estimate
includes $1,129,000 for comtractor'’s margin. The amount was derived
by applying a 25 pexcent factor to the labor costs in the two dags
and a 27 percent factor to the labor cosﬁs on the remainder ofvthc
system. These factors are factors which would be appropiiate for a
very bigh risk undertaking rather than for a reproduction cost
estinate based on historical data and plant which can be ih;pected
in place. _ | |

We £ind thet the staff's estimate for contractoxr’s over-
head and profit is the more reasonable and should be adopted in
this proceeding. o

The other item in the reproduction cost new estimates
where there is a large diffexence is genmexal overheads. The
Company estimate is that for a private entity and uses a 36-month
construction period and a 6% percent rate for xntercqt durmng
construction. We have previously concluded thot the reproduct_on
cosSt new estxmatc to be adopted in thzs proceeding ehould be that
for a publxc entity.

The District estimate for general overheads for a public
entity is based on a 33-month comstruetion period and uses am
interest rate of 2,83 pércent for interest during comstruction.

The staff estimate is based on a 36-month construction pexiod and
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uses an Interest rate for a public emtity of 4.5 percent. We £ind
that the 36-month construction period and the 4.5 percent interest
rate as used by the staff in computing its estimate for general
overheads are appropriate in this proceeding.

The voluminous evidence pertaining to the reproduction
cost new estimates is much more thoxoughly discussed by the parties
in their extemsive briefs. We have considered the qualzfieations
of the witnesses, the thoroughness of the respective studies and
the testimony of the witnesses regarding the reproduction cost
mew estimates. We find that the staff estimate of $13,417,000 is
reasonable and should be adopted in this procecding. v

In the evaluation of present day cost, acerued depreF
ciation is deducted from xeproduction cost mew becduse it fepre-
sents the dollar loss in service value not restored by current
mazntenance and occaszoned by physxcal and functiomal causes.

The staff based its estimate of acerued deprecmatxon upon the
principle of the straight-line method, whereas the Company
employce the sxnkinb.fund-present worth-equal annual cost method.

The following sets out the estimates of accrued. depreciation:

Acerued Depreciation

Staff Company Company Ovex
Yexcent Perxcent = Staff
Item Amount of RCN Amount of RCN Amount

Public Entity $6,077,000 33,0% $ - % $ e
Private Entity 6,174,000 33.0% 4,012,000 18.6%  (Z-IGZO0D)

(Red Fizure)

* Company made mo reproduction cost new
estimate for z public entity,
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The method of depreciation used in developinz the

estimates of accrued depreciation was the primary reason for the

difference between the staff and company estimates of percent

accrued depreclation. The sinking fund-present worth-equal annual

cost method produced considerably lower amoumts for accrued depre-

ciation than the straight-line method uséd by the staff, We arxe

in this procceding comcerned with an attempt to measure the

dollar loss in service value as related to a reproduction cost

new study, While an interest factor may be appropriate in

cextain types of economic studies, in a proceeding of this type

it has to be considexed in relation to the type of appraisal

Involved. Acexued depreciation is the end result of a comsider-

able nuber of physical and functional eleﬁencs of depreciation

and we conclude that straight-line depreciation produces 2

reasonable result to be used in conjunction with the reproduction

cost new appralsal prepared by the staff, We adopt the s:afffs |

accrued depreciation estimote for o public entity of $6,077,000 as \

reasoncble, and £ind that the reproduction cost mew less acerued />

deprecistion of physicsl propertics of $12,340,000 is rcasomable.
The following is a tabulation of appraisals of land |

and land xights by the District and the Company:

District Company
Land $1,039,000  $1,846,775
Land Rights 103,970 168,410
Total $1,142,970  $2,015,185
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We have comsidered the qualifications of the witnesses, the
caxe with which the appraisals were made, and the evidence submitted
by the parties regarding the value of lond and land rights free from
the xestrictions imposed on them by reason of the dedication to
public use and we are of the opinion that the District's total esti-
mate is too low and the Company's total estimate is too high, We
believe that the District's estimate, although too low, 1s more
nearly accurate than the Company's estimate., We find thot the
Feasonable value of the land and land rights without comsideration u/’/’
of the restrictions imposed by reason of the dedication to public
use is $1,475,000. |

The Company through f{ts witness introduced cvidence to show
that the value of the water rights is $3,500,000. This appralsal was
in part based upon the estimate of the Company's witmness of the cost
of obtain%pg a comparable altermate supply df watexr thrqugh the
Pacheco Agqueduct of the Santa Clara—Alameda-San.Benitquater Author-
ity which is usually referred to as the Tri-Counxy Water Authority.

Ope of the plans of the Tri-County Authoxity is ﬁo take water which
has been brought from the Feather River Development to the éan'Luis
Resexvolr mear Los Banos and to carry that water in a tunnel through
the Pacheco Pass to seive Santa Clara, Santa Cruz.énd San:Bcnito
Counties, This witness concluded that the most reasonable and econ-
omlc way to obtain a substitute supply of water for the Monterey
Peninsulz area would be to transport water from this proposed'Pacheco
Aqueduct, This witness also considered comparable sales and-tbe'dif-
ference in the value of the lands in the axea thh water and the.
value of the same lands without watex. This aporaxsal was based on
the assumption that the Company has a first and prior right to allthe
surféce-and underground;wéter in the Carmel Riﬁer which amounts to at
lﬂast 44,000 acre-feet annually.

The first witness for the Distxict who testified regarding
the value of the water xights appraised them at $117,000. This
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estimate was based ia part on an estimate by another of the
Distxict's witnesses that the cost of reproducing the Company's
existing rights as of September 2, 1959 would be $21,000.

The sccond witness for the Distxict testified'that an
alternate water supply plant with water-rights-tould be constructed

~ at a present cost which is $1,239,093 less than the depreciated
reproduction cost shown for thé existing,watcr supply system.in the
Commission staff appraisal. The costs used by this witness were |
those for the construction of an alternate system.to.bring‘waéer,toh
Foxest Lake reservolr using ground water capacity, mot used by the
Company to develop its possible futuxe yield of 18,000vacre;féet.“

The appraisals of the District witnesses wexe basgd on the
assumption that the present water rights of the Company when fully
exercised can provide a safe yield of not more than 13,000 acre-feet
annually, but they were also based on a xeview of all-thé’décuments
through which the prescnt watexr xights of the Company wewe acépired.

After reviewing the qualifications of thevwitnesses'and.
evidence pertaining to the wvalue of the water rights we find,thbt .
the present day cost of the water xights of the Company‘which the
Company has dedicated to public use, as of September 2, 1959, is.
reasonably $117,000. This cmount is a proper addition .to the "
present day cost of land and improvements,

The only evidence in the record pextaining to oxganlization
expense Is the $107,000 estimate of the Company’s witness. Wevfind
that the amount of oxgonization expense to be imcluded in our.
finding of presemt day cost is reasomably $107,000. | v

The witness for the Company olso testified that

$1,000,000 should be allowed for going concern. value. Counsel
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for the District contends that this evidence should be given‘no
weight because (a) development costs are incomsistent with a

| reproduction cost mew theory and (b) increases in value because
they comprise a going concern must relate to the earning power of
the properties. In the absence of earming power which would
justify a valuation in excess of xeproductiom cost new less
cepreciation he would allow nothing for going concern‘vaiue.
Trese contentions xelate to good will rather thén.going‘concérn
value, The conditions which justify a going concerm value as
an elenent of present day cost exist im this proceeding. The

Company's estimate of $1,000,000 is too high, however., We £ind
thot $300,000 reasonably sikould e added £ox going conmcern value

in computlng total present day cost.

We find froo the foregoing evidence that the preseat day
reasonable cost of the Company’s propertics involved im this pro-

cecding as of Scptember 2, 1959, is $14,339,000, which is the sum of
the following emounts:

RCN Depreciated $12,340,000
Land and Land Rights 1,475,000
Watex Rights - 117,000
Qrganization Expense 107,000
Going Concexrn Value 300,000

Total $14,339,000
The following is a tabulation of the preliﬁinary‘find-
ings upon which the ultimate £inding of just compensation is
 based: o

Oxiginal Cost $ 8,522,000
Rate Base 7,594,000
Capitalization of Earnings
“and Transfers of Cther o
Utility Properties _ 12,500,000
Present Day Cost : 14,339,000




ULTIMATE FINDING AND ORDER

-
-

The Commission finds that the total qut compensation

‘to be paid by the Monterey Peninsula Municipal Watexr District for
the taking of the lands, propexties and rights described in the
District's petition, as amended, is the sum of $12‘,720,000.

The Secretary is directed to cause cextified éopies of
this oxder to be served upon the parties, including Bank of America
N.T.&S.A., and the effeétive date of this ordef, as to any party,
shall be twenty doys aftexr service upon such party.

Dated at San Francisco , California, this .774%
day of OCTOBER , 1964,




Decision No. 68135
BEFORE THE FUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNTIA

In the Matter of the Petition of the
Monterey Peninsula Municipal Water
District to have fixed the just com~
pensation to bde paid for the water
system of California Water and Tele~
phcne Company existing within and
adjacent to the boundaries of said
Distreict.

Application No. 41463

NSNS NS NI NN

DISSENTING OPINION




"asuez @

I dissent. Capitalization‘of earnings is the proper meceure of
just compensation in this case; judged by that standard, the District's
proposal of $10,800,000 is alequate.

I

This case goes to the very heart ¢of the public utility concept;.
Not only is there a substantial amount of money divectly at st&ke, there is
mich more money involved indirectly in the many sales and condemmations
which will be influencedvby this award. The proceeding has been before us
for over five years, it was thoroughly and ably presented<onlboth sides,
and it has attracted widespread interest as a test of current condemnétipn
principles. Whether intentionally or not, the majority commissioners have
shown in their decision what they truly think of public utility regulation.
My view of regulation is quite different.

Public utility condemnation is merely the other side of the
mirror. On the rate regulation side, we struggle to 4o justice to the
utilities and to the public by f£ixing the charges of these monopolies at
a reasonable level. The California Commission has a good record and there

are a number of ocur policies over the years which have served in this

direction: original cost rate base, remaining life depreciation, alter ¢Jo

adjustments, f£low-through taxes, lead-lag working cash, interim velief,
and many more. All of‘these painstaking efforts are b50ught £o nought,
however, by the majority decision in this case. The essence of that deci-
sion is that the public, in condemnation, must now pay more than the
equivalent of the rates which we have found to be reasonable. |
Condemnation should not make such a difference. It should not
make any difference. The properties we are appraising are already "dedi-
cated™ to this very same public: the people of the Monterey area. These
properties cannot lawfully be used for any other‘purpose, and the present’
owner is even ¢bligated to maintain, improve; and extend them in accordance
with‘reasonable public demand within the servicé area. No one other than
a public agency will pay for the system any significant amount above rate
base, and no public agency other than this condemnor is interested. (Bvén

if the city or the county or some other district were interestedglit would
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merely be the same public acting through a different agency.) As Mx.
Justice Shenk observed more than a quarter-century age (speaking for the
California Supreme Court in Southern California Edison Co. v. Railroad Com=

miscion [1936] 6 Cal.2d 737, 754):

", . . We are here dealing with a problem in the condemnation
of a specific unit of the property of a public utility corpora-
tion. That property is already impressed with a public use.

It is possessed by the company subject to the pight of the city
o acquire it pursuant to the Constitution which insures to the
owner just compensation for the property taken and likewise
pursuant to other laws of the state which prescribe the rules
under which the amount shall be aseertained for the taking of
that and similar property. Thic is not like the property of a
strictly private Corporation, a4s to which the productiveness
in excess of & reasonable return might be controlling. Here
the public has already aqgg;red an interest in the property

in the sense that it may insist upon service faithrully and
impartially and at no more than reasonable rates. . . ."

( Bﬂphaolw added.)

Almost any property is available on a voluntary basis "at a
price”. The essence of eminent domain is that the public may not be held
up for this extra price. The whole idea is that the price should be the
sane as the value of the property in the absence of public acquisition. In
the absence of public acquisition, dedicated public utility property has
only one value: rate base x rate of return - in & woxd, earnings. More-

ovey, it is earnings at a reasonable level, as determined by this Commission.

The reasonable earning value of this property constitutes "just" compensa-

tion for the simple reason that it iIs the only compensation in the absence
of condemnation. To award on condemnation anything more than such earning
value is to award a premjum, & premium which is repugnant to the very con-
cept of eminent domain. It constitutes a special burden upon the public
through an extra c¢harge for public écquisition; How ironic that this .
Commission should be blind to that buxden! |

It is settled that value to the condemnee, not value to the con-
demnor, is the real test of Jjust compensation. Thus, in United States v.

rs, 337 U.S. 325, 333, 93 L.ed. 1392, 1399 (1949), the United States

Supreme Court said:

"It is not fair that the government be required to pay the en-
hanced price which its demand alone has created. That enhance-
ment reflects elements ¢f the value that was c¢reated by the
urgency of its need for the article. It does not reflect what
'a willing buyer would pay in cash to a willing sellexr' . . .
in a fair market. . . . That is a hold-up value, not a fair
market value. That is a value which the govermment itself
ercated and hence in fairness should not be required to pay.”

The Cors case involved a tugboat; the principle is even more applicable o

-2
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utility property, which is already dedicated to the public.
It is 5omctimes pointed out that public agencies are in a position

to pay more £oxr a public utility system than private buyers are, for a
public agency is not subject to most 6f the taxes which a private operator
must pay. 3But this is merely & special value to the condemnor, not &
circumstance which would bear on ordinary séles of such:property. To in-
crease the award on that basis would be to grant to the private owners,
indirectly, a tax advantage which Congress and the Legislature have most
emphatically withheld £rom them. Moreover, any loss of tax revenue result-
ing from public acquisition must be compensated through additional taxes -
upon the public in some other way, o; else there must result a ¢orrespond-
ing reduction in govermmental services to the public; in’either case, the
public really does pay after all for any tax benefit géined‘ih acquiring
the system. The fact that a different segment of the public may be called
upon to make up for the 10ss in tax revenue occasioned by the transfer from
private to public ownership is a matter for legislative consideration in
planning the spread of taxes; it is not a factor to be weighed in deter~
mining the just compensation due the brivate utilitvy. Esﬁecially is this
True in the case of a water system condemnation; with over 80% of Céiif-
ornia's water users already receiving a tax exemption through public or

matual ownership, the people of the Monterey area will not be gaining a tax

advantage as mdch as they will de overcoming a iong-standing tax'disad-

vantage.

These tax considerations also completely invalidate the effort to
judge this transaction on the basis of other sales of water utility systems.
In virtually cevery such salé o private purchasers, originalycost rate base
or its substantial equivalent has been the purchase price. Only the tax-
exempt, unregulated public agencies will pay more, for under our regulations
the rate base (that is, the 2arning potential) for a private purchaser will
be the same as that for the seller. Another factor which bears on theéé
"voluntary” sales is that many of them have been negotiafed in coﬁtemplation
of condemnation; they have been influeﬁced, therefore, by three unfortunate
factors for which this Commission bears at least some responsibility:

(a) our condemnation prbcedures take a long time (in this case more than'

five years); (b) our condemnation procedures are costly (in this case the
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District's expenses to date are reported to be ¢lose to $700,000); and'(c)'
our condermation awards in the past, in theii,unjustified»preoccupation

- with reproduction cost, have often exceeded just compensation, 50 that
prospective condemnors have felt compelled to settle for more than a reason-

able amount.

Reproduction cost (or reconstruction ¢ost) can de an appropriate

test for just compensation in certain unusual cases, but it is not sound
wnen capitalization ¢of earnings provides a reasonable approach. The very

idea of reproducing a water system is contrary to public utility philoéophy.

Utility regulation in the United States has developed in large part because
of our concern about duplication of such large Capital'expenditures; the
American solution has been to-iegalize private monopoly, with rate regula-
tion as & necessary adjunct. Reproduction is also repugnant ©o0 the prin-
ciples of condemnation; it is to avoid building its own system that a con-
demnor takes over the existing one = pursuant to its lawful‘right o do so.
If the condemnee is given the system's earning value, he receives the
equivalent of what he has lost and is thereby fairly compensated. Repro-
duction value, in contrast, is a grotesque substitute for the réalities of
the transaction. |

An exceptional situation in which reproduction ¢ost might properly
bc used would be presented by facts suggesting that reproduction cost is
below depreciated original cost and below the capitalized equivalent of
earnings. Under such facts, the public would have the practical 6ption
of duplicating the system at less than these other measures of compensation,
and no doubt the condemning agency would do s¢ unless it could obtain the
existiﬁg system for the price of reproduction. Accordingly, in further-
ance of the social policy against system duplicatioh, the Commission would
be justified in limiting the condemnee’s compensation to the veproduction
¢ost. The alternative of a higher award would merely prompt the condemnor

x/

£o build its own system.

1/ In passing, it should be observed that this view of reproduction
¢ost would call for no deduction on account of depreciation, for
of course the condemnor, in resorting to such an alternative to

condemnation, would have to pay the full precent cost of repro-
ducing the system.
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I do not propose original ¢ost rate base as a measurc of just com-

pensation. A strong avrgument can be made for such a rule (see 54 Columbia
Law Review 916), and it derives consideradble support from the faect that
private purchases of public utility propexty are usﬁally 3t or neaxr rate
base. But where, as here, utility common stock isipublicly traded, and
where it can be chown thet investors are willing to pay substantially more

for it than its book value, I am persuaded that it would be unrealistic and

unjust to ignore the premium which the marketplace has thus bestowed upon

™he property. .
II

It will not always be possible to appraise business property on the
basis of capitalized earnings. If the necessary records are lacking, or if
carnings are erratic or affected by'tcmporary orﬁirrelevant‘influences, it
may be difficult to say just what the true earnings are. AT cimes it may |
also be difficult ©o determine with reasonable accuracy what the capitaliza-
Tion rate shouid be. Such problems may be especially troublesome in non-
utility condemnations. In ﬁroceedings before a jury, they may be further
intensified by the fact that the capitalization method calls for a certain
anmount of expert judgment; courts have sometimes thought it safer to rely
on the relatively less complex method of compéring ﬁrio: sales of‘simi;ar
property.

None of these considerations are appropriate here - indeed they
~will seldom be present in any major utility condemnation tfied before this
Commission. In the first place, the alternative of comparing other sales
is, as has been seen, illogical and unfair - even if we assume that it is
ever reasonably possible To compare one utility system with‘another} More-
over, capitalization of earnings is ideally suited to the public utility
situation. As a result of thé Commission's Uniform System of Accéuhts, the
necessary records will almost always be available. The very fact of regu-
lation also tends toward long-range stabilization of earnings, for‘whenevef:
earnings become too high or too low, either the utility or the Commission
is likely to initiate corrective proceedings. Certainly there is no diffi-
culty involved with respect to the particular water system being appraised
in this case; the detaiZedﬁénnual reports of the company, duly filed with

the Commission, show that the 1959 earnings were both representative and
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reasonable - in fa;x they were somewhat better than in the years immediately.
before and after. Determination of a reasonable capitalization rate is
likewise not a significant problem; an extensive and current literaturc on
utility earnings is available, and this Commission and its staff (in connec-
vion with the almost identical process of determining »easonable rates of
return) have developed expertise as to capitalization féctors and are ex-
perienced in applying them. Whatever might be said of hénutility enter-
prises (or even certain other utilities, such as very small water or tele-
phone companies), the 1959 capitaliéed earnings of this utility systom are
capablé of »easonadle calculetion. Possible difficulties in other cases
provide no bésis for refusing to rely on capitalized earnings here. -

The same is True of the suggestion that capitglization of carn-
ings in certain cases might lead to unreasonable results. That is not this

case. The faect that a utility is not entitled to capitalization of excess-

ive earnings (Southern California Edison Co. v. Railroad Comm., supra) :
does not mean that capitalization of reasonable earnings isinappfopiiateﬁg/
Original cost rate base is not rejected as a general standard for rates
mevely because, in some ¢ases, utilities have made unreASOﬁable,invesﬁments
in plant; the solution has been to modify the general standard o £fit such
exeeptional facts or, if necessary, to apply some other scandard

The earnings of this system in 1959 were reasonable. Cap;tal_za-
tion of earnings is therefore an appropriate standawd for_this case and for
most utility condemnations. The time to consider exceptions is when ex-.
ceptional facts are presented.

Still another criticism of capitalization of earnings is that,
in a given case, there may be special values in the property which arc not
reflected in utility earnings. Thus, if a wtility reservoir is located on
oil-bearing lands which have not yet been developed for oil, the contribu-~
tion of those lands to uwtility carnings might be slight compared £o their
value for oil production. Again, however, it is only necessary to adjust

general principles to allow for this special case. If the oil can be pro-

duced without interfering with utility operation of the dedicated reservoir

2/ Capitalization of low earnings could also be unfair, as when a
utility is condemned during its developmental period, before
customer density is sufficient to generate adequate revenues.
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(or if a comparable resexrvoir can be developed elsewhere without the com-
plication of potential oil production), then the condemning agency can |
adjust the scope of its taking accordingly; otherwise it shduld reasonably
expect to pay extra for taking the oil. The appropriateness of capitalized
earnings as a general stanﬁa;d for the condemnatioﬁ is not affected.

All these various ¢rivicisms of capitalizétion of earnings amount
to no more than a recitation of exceptional situations in which it méy’no;
be possidle to apply it or in which its application might call for rcason-
able modification. No regulatory technique can be uneritically imposed
upon all sitvations; even the most firmly established principles must occa-
sionally be modified to £it the reasonable requirements of exceptional
circumstancesJé/ It is enough to say that in this case, as in the c¢ase of
most major utility condemnations before the Commissioﬁ, éapitdlization of
earmings is an availadle, reliable, and sufficient standard for determining
just compensation, & standaxrd superior to any other which has been sug-
gested.

III
A precise figure for the capitalized ecarnings of this water sfstcm
s of September 2, 1959 need not de set forth heré. The Commission has
refused to adopt capitalized earnings as the standand for valuation, and
no purpose would be served in my presenting a detailed calculation. Even

without such detail, however, this much can be said: the capitalized earn-

ings for 1959 arc close to the $9,631,000 estimated by the District’s

financial witness and are no more than the Dis:rict*s proposed award of

$10,800,000. In awarding $12,720,000, the majority Commissioners have

allowed approximately'two million dollars more than the public‘shoﬁld pay.
In essence, the metbod employed by the District witness for cap-

italization of earnings was to allow bock value of the portion of the

3/ In connection with depreciated original cost rate base, for example,
the Commission often applies a "saturation” factor during the initial
development Of & system; a utility thus may not earn anything at all
(notwithstanding & substantial investment) until reasonable customer
density is obtained. At the other extreme, a utility is usually
allowed to earn on property which is "fully depreciated™; this re-
finement merely brings out the distinetion between depreciation
(return "of" investment) and profit (refturn "on" investment). There
are many such refinements of the original cost rate base principle.
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system which is represented by debt, preferred stock, advances, and con-
4 .

tributions, and to allow a premium value £or the portion represented by
common equity. This premium value was calculated primarily from a price=
earnings ratio of 14, based on quotations for the company’s common stock

for the period in cquestion and a comparison with similar stocks. The re-
ult was to recognize a Migher value'for common‘equity'thah its book

value - & higher value commensurate with the esteem in which investors

5/

generally then held the company?s common shares. All the indications con-
£irm that the selection of a price-earnings ratio of 14 for 1959 was sound.
A similar caleulation, using the same geperal approach dut based on the
detailed information contained in the company's annual reports for the
period in question, yields a comparable figure: slightly below $10,000,000.
Another approach would be to determine this common eqpiﬁy mpremiun’ value
by substituting for the book value of common equity the vaiue given by

investors in 1959 to the company’s common shares. On the basis of a price

4/ The claim in the magorlty opinion that he cid not cons;der advances
-and contributions is simply not txue. His calculation of capital-
ized earnings utilized depreciated original cost of $8,521,632
(which includes advances and contributions) rather than rate base
of approximately $7,690,000 (which excludes advances and contridu-
tions). (See Reporter's Transcr:pt, page 9336.) That he also con-
sidered advances and contributions in his comparison with trans-
fers of other water systems is apparent from & reading of pages.

. 9344-9347 of the transcript.

Beyond the fact of this misstatement in the majority opinion, I take
issue with the view that contyibutions should be included in the
award. Essentially they represent exactions from customers and land
developers as a condition of warer service; although the utility
holds title to the resulting plant, the Commission, in fixing reason-
able rates, properly disallows any return on such c¢ontributions.

The public should not be required to pay for this property 2gain
merely because title is being transferred to a public agency. To
allow compensation for contributions is to grant the company a
condemnation windfall.

Advances for construction present a closer question because they
may eventually have to be refunded. A reliable estimate of the

portion of advances which is likely %o be refunded can sometimes
be made, and in such a case the Commission would be justified in
allowing for advances only the amount of such estimate. (Sce my
dissenting opinion in Camino Water Co., 61 Cal.P.U.C. 605, 610.)

The witness assumed that the Monterey water system was about 10%
of the company's properties; the annual reports of the company in-
dicate that this assumption was, if anytling, favoradble to the
condemnee. At least as against the condemnee, it is also fair %o -
assume that this water system had relatively the same value as the
company's other properties, which were largely telephone systems.
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per sharc of $27, capitalization ratios computed from the annual reports,

and (again) 100% credit for the book value of related debt, preferred
stock, advances, and contributions, the result wouid still be below
$10,000,000. No fair effort to calculate the capifalized earnings of this
system for 1959 has yieided more than 310,800,000.2/

At this point I wish to protest the refusal of the majority
Commissioners to make a finding on capitalization of earnings; Although
paying lip service to capitalizaﬁion of earnings by'lumping it under a
finding that "the value of the propertics involvéd-in'this.proceeding base&
principally on the capitalization of earnings, or the productiveness of the
property, and a consideration of the transfers of other:utility.properties
set forth in Exhibit No. 140 was $12,500,000," <he majority opinion in fact
ignores capitalized earnings. The refusal to state a finding based on
capitalized earnings separately from one based on transfers‘of other wdfer
systems is indefensible; it merely obscures the fact that the composite
Sigure of $l2,500,000‘gives negligible weight to capitalized eafnings‘and
total weight to the comparison with sales of other syStems.'

If a separate finding were to be made for capitalized earmings,
it would have to be at or near the $9,631,000 estimatedfby-the‘District’s
financial witness, for the rccord would not support any’substantially
higher figure. The composite figure given in the majority opinion for a
combination of capitalized earnings and comparison with transfers of other
systems is 3125500;000, Therefore, any finding as to the comparison with
other transfexrs woﬁld have to be higher than $12,500,000. For example,
if the two methods are ToO be given equal weight, then the majority finding
for transfers of other systems would have to be as much ainove $12,500,000

as $9,631,000 is below $12,500,000. The result would be $15,369,000, which

is 180% of depreciated original cost - far above the highest percentage of

6/ This was the average for 1959. It was also the asking price for
September 2, 1959; on that day $25.50 was offered.

7/ The willingness of the District's witness to propose an ultimate
valuation of $10,800,000 (as opposed to the $9,631,000 he had com-
puted for capitalized earnings) appears to have been due to his
eryonecus as umptmon that he should give weight to prices at which
public agencles have purchased other water systems. (See Report-

er’s Transeript, pages 9342-9343.) That erxror is dlscusqed zn
Part I of this opinion.
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~ any transfer listed in Exhibit 140! It is apparent what little weight
the majority have given to capitalized earnings in arriving at the com-
posite finding of $12,500,000. |

Even if the figure of $12,500,000 is viewed és.wholly dependent
on the transfers shown in Exhibit 140 (divorced from any consideration of
capitalization of earnings), it is still excessive. As conceded in the
majority opinion, it amounts to 147% of depreciated original cost, whi@h
is higher than 7 cof the 10 major transférs listed; significantly; the
listed averagé of the 29 smaller transfers shown in the exhidit is 107%.
Wholly aside frem the fact that purchases by public agenciés do n§t Pro~
vide a logical or fair basis for condemnation awaxrds(see Part I of this
opinion), the majority deeision evidences a regrettable preference for
high-priced transactions.

Althougk the majority Commissioners have refused to say what

they believe the capitalized earnings of this system are, it‘is‘clear that

any fair finding on that issue would be at or below the $10,800,000 at
which the Distyict has valued the system.
v

Wholly dside from the uncertainty of the Commission'’s composite
"finding” of $12,500,000, the ultimate award of $12,720,000 constitutes
uncertainty in spades. After adopting a list of vamious valvatices (the
rate base, the depreciated original ¢ost, the composite of earnings and
other transfers, the depreciated reproduction cost, and finélly the so=-
called "present day cost'), the majority opinion then arbitrarily‘Selects
an in-between figure and solemnly declares that this precise amount -
supported by none of the theories advanced -. is just compensatioh.for the
system. Not a word of explanation is offered; no suggestion is made as to
the relative weighting (if any) of the various standardé regited; there is
not the slightest hint of the reasoning behind‘this ultimate awaxd. The
idea seems to be that, with several conflicting theorieS‘in the reéofd,

the Commission is free to follow no theory at all.
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The majority have failed to answer even the question which their
own opinion recites as the initial issue in the proceeding:

"What is the proper measure Of just compensation in this

case? Is it the summation of reproduction costs and
intangible values, as c¢ontended by the Company, or is it
fair market value, determined predominantly by earning
power, as urged by the District?”
The award sheds no light on which of thege two approaches is proper after
all.

It is unfair not to tell the parties how the Commission has
arrived at its decision. If the decision is right, it will withstand the
light of examination; only if there is uncertainty about rationale need
there be concern about reversal. This vajue, unexplained award may even
be unlawful. Although the California Supreme Court has-acceptéd-such an
approach in past condemnation ¢ases, the new requirementlthat we make
findings of fact on all material issues (Pub. Util. Code §1705), especially

in view of the Court's opinion in Califormia Motor Transport v. Public

tilitics Commission, 59 Cal.2d 270 (1963), suggeéts that the Commission

may not continue to get by with a figure pulled out of the air..

The failure to explain is also illogical and unnecessary; neither
rate base nor depreciated original cost hor\comﬁafison'with other sales
nox reproduction cost have any logical value in this case when weighed
against the ideal relevance of the company’s earnings on this property..

We should not compromise with these other measures of Qalue; for they‘lead

away from an accurate determination of just compensation. Alone of all the
methods presented, capitalization of earnings leaves the'company“where_the

condemnacion found it. |

Finally, an unexplained award will wholly frustrate the high
hopes which havé attended this case in its diligeht and_costly trial over
the past Lfive years. Throughout the state, countless intereéted‘utilities
and public agencies have come to look upon it as a vehicle for clarifica-
tion of condemnation principles. It is demoralizing tb announce, as fhe
majority decision in effect does, that some arbitrary émount "in the

middle™ is the standard by which future condemnation awards are to be

determined. We owe it to the industry and to the public - we owe it o
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the Constitution - ToO produce a better method than a jury's educated
guess. Over thirty years ago this Commission rejected tﬁe hopeless com-
plexity, uncertainty, and delay involved in the so-called fair value
method for computing rate base. It Is not too much to ask that we now do

the same for our condemnation awards.

George G. Grover
CqmmiﬁsionerA-

‘

I concur in the opinion of
Commissioner Grover.

Commissioner

San Francisco, California -

November 2, 1964




