
Decision No. 68183 

BEFORE T.dE PUBLIC utn.ITIES COMMISSION OF THE STATE OF CKLrFORN1.A 

Victor Industries Corporation of ) 
California~ ~ 

Complainant ~ 

vs. 

Merchants E:~rcss of California" 
and Valley Express Co~~ 

• Defend~ts .. 

... 
) 

) 
) 
) 

~ 
) 

Case No. 7715 

(Appearances as shown in Decision No. 67400) 

OPINION ON REHEARING 

Decision No. 67400, dated June 16, 1964, dismissed the 

above complaint upon a finding that the eommodiey involved (set up 

fi~rcboard boxes, with inner fillers (partitions) in boxes) is not 

embrace.d within the commodity description "Carriers, NOlBN" in 

defendants' tzriffs and was not entitled to rates based upon a less 

carload exception rating of ~ or 50% of fourth class. Rehearing wr.s 

granted as to transportation performed by defendant Merchants 

Express of California (Merchants) .. 

Rehearing was held and submitted before Examiner Mallo~J 

at San F:t:.::mcis~o on October 1, '1964. Complainant requested that the 

complaint be dism:Lsscd with respect to defendant Valley Express Co. 

E'lic1ence was presented by complainant to the following affect .. 

At 'tae '\::~ of Shipment Mcrci:lan't~' T.":l'riff contaj.ncc .;: 

cllrlo30 exception rating. of Class E, mn!mtJm woight 12,000 

pounds ~ .sppliea'blc to "C.arricrs (usod pacI<ages), v:tz.: 
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... 
Boxes, with or without fillers, second-hand, empty, returning~ or 

when shipped for return paying 10ad.n1 

Rates based upon this exception rating produce lower 

charges than the rates assessed by Merchants on 16 shipments enum

erated in Exhibit A of complainant's Petition for Rehear1ng. 2 

Complainant alleges it has been overcharged by the amount that 

charges computed upon the carload exeeption rating now asserted, to 

be applicable exceed the charges originally assessed. Complainant 

asks that defendant be ordered to refund the alleged overcharges, 

and also to make refund on other similar shipments transported by 

Merchants subsequent to the shipments included in the complaint. 3 

Merchants does not challenge the basis of rates now sought 

by complainant. Defendant, however, moved that the complaint be 

dismissed on the ground that complainant failed to seek refund on 

that basis in the original complaint, and should now be barred from 

recovery. Defendant asserts that complainant was correctly denied 

refund of overcharges on the basis originally sought. 

Refund is sought under Section 494 of the Public Utilities 

Code, which staces, in part, as follows: 

"No common carrier shall charge, demand, collect, 
or receive a different compensation for the 
transportation of ••• property ••• than the ap
plicable rates ••• and charges specified in its 
schedules filed and in effect at the time •••• ft 

1 Item 290-A, supplement S6 of Pacific SOutheoast Freig&t Bureau 
Exception Sheet l-S, Cal. PUC No. 19'3 (series of J.P.Haynes, 
Agent), governing. Merchan'ts Express of California, Local and, 
Joint Freight Tariff No.2, Cal. PUC No.9. Under the 13tte'r 
tariff articles rated Class E are charged at the Class D level. 

2 A total of 26 shipments transported by Merchants are involved. 

3 The compla:Lnt covers shipments moving between March 9, 1960 and 
January 2, 1962. 
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We find tr~t the articles shipped, are described in and 

subject ~o ocfendont's tariff provisions under which Class D rates, 

subject to a minimum weight of 12,000 pounds per shipment, are 

4pplicable. Coamon c~~icrs are required to charge 3nd collect 

rates a:ld chnrges no greater than those specified in t!1eir tariffs. 

It is incumbent upon defendant to revise its charges on the ship

ments in question to the p=oper tariff basis, regardless of whether 

such basis was tte on~ originally contc~d~d for by co~lainant. 

~c Co~ssion concludes that defcnd~t Merchants Express 

of California should be ordered to make refund of the' cl~ges as

sessed on sh:!.pmc:lts enumeratcc1 in Exhibit A of complainant's Peti

tiot!. for Rehearing to the basis found herein to be applicable, and 

that defendant Me~chants should· also make refund of e~ges co1-' 

lectcd in excess of those found applicable herein on shipments 

moving subsequent to the shi,ments included in tho cc~pl~int. 

Interest on the cmounts so refunded wlll cc rcqui:!:cd. The complaint 

should be dismissed as to defendant Valley Express Co. 

ORDER - ~ .... --
IT !S O:mEF.ED tr.at: 

1. Defendont Merchant Express of Californi~ is directed to 

ref.und to cccpl~inant Victor Inclustr~es Cc:poration of C~liforni~ 

cb:lrgcs collected on ship~-nts of sct up f:tbrebc3rG bo~es, with 

inner fille::s (par~it;ions) in boxes, in excess of those found 'to be 

applicable in the ?receding opinion; including shipments trans

ported by said Gc=~nd~t subsc~~ut to the dates of sb1pQc~t criumcr.

atcd in the complaint, with interest ~t six percent per annum. 

2. ~n1cn the action directed by o=dcring paragrs~h 1 above 

has been tc.ken defendant Merclwnts Express of C""lifornia sh.::tll so 

advisa the Commission in writing. 
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3. The order in Decision I~o .. 67400 in this pr<x:ceding is 

rescinded. 

4. The complaint is dismissed .as to defendant Valley Express 

Co. 

The Secretary of the Commission is directed to cause a 

certified copy of this order to be served upon Merchants Express 

of California and Valley Express Co. in accordance with law and said 

order shall become effective thirty days after the date hereof., 
/JI Dated at ft1.n FrnnMseo ) California, this (.-

day of __ --D.HO.Io.I.V)I,,;t';.:zM
IMI
3 .. EROl-.. ___ , 1964. 

COlliIlissioncrs 
Comm1zs1one~ W1ll1~ x. BODnett~ be~ 
llecol;~r1lY' f'.b:cont. ~1~ not p.t\rtic1l'>Ate 
in t~o 41~PO~1t1on of this ~~oeoo41ne. 
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