Decision No.
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BEFORE THE PUBLIC UTILITIES commss:om oF THE STAI"' OF c.f.z.xrom\xm R

’ Investigat1on on the Comm1851on S , _ - - B ,
otm motion into the-Operarions,s,_ \ T
rates arnd practices of W. Q. WARD > )b Case No. 7950 .
an 1ndrv1dua1. : L

Oran . Palmer, of Baker, Palmer & Well
Zor respondent. -
Elmer Sjostrom, for the Commxssion sraff.

or I N 10 N

By its oxder dated July 21 1964 Lhe'Commissxon 1nse1tuted‘ﬂ5j~dfi

an investigation into the operations, rates/and prac;zces of W. O._ -wfﬁv;.p«

Ward, an individual. o o |
A public hearing was held before BxaminerjGraveiiefoo,d*ff' B
September 30, 1964, at Bakersfield. | |

Re3pondent presently conducrs operatlons pursnant to Radmal‘f L

Highway Common Carrxer Permit No. 15-2665 dated Aprrl ZL 1946 and
Highway Contract Carrmer Permit No. 15—6111 dated November 5, 1956.-

Respondent maintains a termznal at’ his home 1n Merarland Calmfornxa. fﬁgf‘ﬂV

He owns and operates fzve tractors and four flatbed sets of doubleo.

He employs four drivers. His vross transPortation 1ncome—for the year\rJfff’

ending June 30, 1964, was $SL OLS. Coples of approPrxate tarlffs and ifﬁj

the distance tzble were served upon resPondent.”v : ‘ S
On October 31, 1963— N0vember 1, 1963 and avaln.on December |

30, 1963, a representatxve of ‘the Commlssion s Field Section v1s;ted

resPondent s home and checked. hms records for the period from Apr11 1

1963 through September 30 1963 1neluszve. Only’respondent's "buy

ey o
and sell"” :ransactzons were ehecked.3"
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During the period investigated 103 movements of hay took place- of
these, 14 were selected by the Commission representative and copies N
of the freight bills, check vouchers covering receipt of payment and'_i "
statements covering purchases by reSpondent were made.r ’rhey are .. " .
contained in Exhibits Nos. 1, 2, and 3,respective1y.- From the docu- S
nents and supplemental information Supplied by the' representative, -.‘
a Commss:.on staff Rate Expert prepared a rate statement which was
intxroduced in- evidence as. Exh:x.‘bit No. 4 and which reflects clamed
undercb.arges of $486.37. ‘ L A L o
The basic question in this proceedmg is- whether the trans-" :
actions in question n.nvolve the transportation by reSpondent of hJ.S
own property under a legitimate "buy and sell" arrangement, or -
whether they constitute an unlawful "buy and sell" device that re- .-
sults in an evasion of M:.nimum Rate Tariff No. 14

The evidence shows that one H. A. DeWeese purchases hay' .

| from farmers in the general area of McFarland that respondent pur— R

'portedly buys such hay fxom DeWeese, tranSports it to tb.e United Hayf:«‘;: o

Company facilities at Bellflower or Ch:r.no receives mstructions ‘
foxr del:.very from United Hay Company and- delivers the hay to various
dairies in the Los Angeles Artesia Territory.

The dairies make payment to United Hay Company. ReSpondent

receives payment from United Hay Company and :.n turn pays DeWeese. B

Respondent receives the difference between the purchase
price paid the farmer by DeWeese and the sales. price to the dairy
by United Hay Company, less $ 50 per ton to DeWeese and $1 50 per
ton to United Hay Company. Respondent does. not negotiate any price

with either DeWeese ox United Ray Company and in. fact does not know

how much he will be paid for the hay uncil he recea.ves the check from ," BREE

-2~

Umted Hay Company. Respondent does not__‘-know how;-much_ he_ mustl pay:,; .‘ L

i
Iy
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DeWeese for the hay unt11 he receives a scatement from DcWeese.
ReSpondent has no knowledge of the actual pr:t.ce paid the farmer or
of the actual price paid by the dairy. He. stores no hay, does not ,‘
advertise as a hay dealer, utilizes the same bank account for both R .

his for-hire and "buy and sell™ mcome, uses the same equipment, and

the same persomnel in each operatlon.‘ Reduced to :.ts simpleSt terms, o

respondent does notha.ng more than prov:'.de tranSportation of hay be- . o
tween the farmer and the da:.ry for a fee which he does not know and
cannot control. | | - | _' : .‘ - :
Respondent and his wife testified that separate accounts
are kept on respondent's books for ”buy and sell" transact:ons, tran9-
portatzon of exempt commodities, and regular for-hire :anome, that
respondent has a mechan:xcal hay 1oader :Eor use in connect:.on w:.th
his "buy and sell" busxness, that h:.s fre:.ght b:.lls show no rates
in 'buy and sell" tramsactions but do in for-h:.re transportat:.on, ‘
and that respondent has a license to deal in hay n.ssued by the De— .
partment of Agriculture as. well as. a 11cense :’.ssued by the Board of
Equalization. Respondent presented Exh:.b:.t No. 6 wh:.ch :ts a com- e
pilation of total purchases and sales of hay dur:mg 1963 to show he

bad bought and sold hay from and to others than DeWeese and Unn.ted

Hay Company. As to these otber purchases and sales he testif:’.ed that o

he dealt directly with the farmer and the consumer. | |

The Commission must decide only the nature of the trans- .
actions presented at the hear:xng.' They- :.nvolve Lhe 14 parts of
Exhibits Nos. 1 and &4 and, as to them, we f:iud that the arrangement
by which respondent bought hay from Dedeese and sold it to United
Bay Company const:xtuted an unlawful "buy and sell" dev1ce to evade S
Minimum Rate Tariff No. 14. L TR

Staff counsel pointed out"thatjreSpOndént_z“h'a‘d lfft‘een warned o

in 1961 by members‘ of the staff that in their “v'o'p:.l‘fni_on"-‘ th:[sverytype - K

3=
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of arrangement with the same panies was unlawful, and- t:hat respondent‘
.had received an rmdercharge letter in 1958. He recommended “ | |
2 fine of $5,000 in the event the Comm:.ss:v.on £ound reSpondem. to be
in violation of the Public Utilities Code. ' | e
Counsel for respondent po:z.nted out that reSpondent operated',j
in this manner only to keep his: crew together and employed that he
~ should be commended for. do:.ng so, that all the purchaees end sales
were based on market prices and asked that. the Commiss:{on find these
transactions to be legitimate "buy and sell" dealin-gs. ‘ He c:r.ted
Rhodes & Jamieson, Ltd. v. Calmforma State Board of Equal:.zatmn,
(201 €. A. 2d 343, 20 Cal. Rptr. 218) and Anto1ne'DeSutter, eo Cal
P.U.C. 242 in support of hn.s plea., The Rhodes case deals only w:.th

a tax to be applied to trans;:»ortaw..n.on when a spec:n.f:nc charoe :.s made
and ..herelore does not concern 1Lself with whe her or not a par- S
ticular set of circumstances is or 1s not transPortatlon., DeSuteer, |

in which the respondent was found. to be engaged in a leg:.tmate "‘ouy '

and sell"™ operation is not even remotely s:.milar to u.he mstant: ease '-f -

on its facts. There the for-hire operat::xon was an 1nc1dent to the
hay business; here respondent :Creely adm1tted that he was .m the o
trucking bus:.ness. It was only after h:xs eounsel carefully led him
that he stated he was also a hay dealer.
After cousideration the Commss:x.on £inds tb.at. |

l. Respondent operates pursuant to Rad:.al H:.ghway Common o
Carrier Permit No. 15-26657 and nghway.Cont_raee ‘Ca:_r:.er ,Pe::‘m_n.‘t.”_’\lo o
15-6111. e l o
- 2. Respondent was served w:r.th appropnace tar:.ffs and the ol

‘distance table.

3. The alleged "buy and sell" transaeeions here:.nabove re- T

ferred to were in faet transpOr..ats.on of property for COmpensatlon on’ .
the public hlghways. - e

o




4. Such transactions constztuted a device whereby respondent 3
assisted and permitted shippers to rece:we transportat:.on at rates '
and charges less than the minimum prescr:ibed by this Commiss:[on.

5. Respondent charged less than the lawfully prescri‘bed

ninimm rate in the instances as set’ forth in Exhibit 4 resulting

in undercharges in the amount of $486. 37.

Based upon the foregOing findings of fact, the Commissmon -

concludes that the respondent v:.olated Section 3668‘ of the Publ:[c o
Utilities Code and should pay a fine :.n the amounz: of $4 000

The order which follows w:x.ll dz.rect respondent to rev:.ew |
his recoxrds to ascerta:.n all undercharges that have occurred s:mce o

Apxril 1, 1963 in add:.ta.on to those set forth here:in. The Commzs— t :

sion expects that when undercharges ‘have been . ascerta:.ned res‘;pondent .

will proceed promptly, dn.l:.gently and in good fa:(th to pursue all
reasonable measures to collect the undercharges.- The staff of the
Commission will make a Subsequent field mvestxgation into the j",‘ |
measures taken by resPondent and the results thereof ‘ If there :.s
reason to bel:.eve that reSpondent ox h:{s attorney, has not ‘been '
dzln.gent, or has not taken all reasonable measures to collect all
undercharges, or has not acted :{n good falth the Commission w:.ll
reopen this proceed:.ng for the purpose of formally inqu:.nng int:o

the circumstances and for the purpose of. determining whether further
sanctions should be :z.mposed |

IT 18 ORDERED that. | R
1. Respondent shall pay a fme of $4 OOO to this Comm:f.ss:{on

on or before. the twentieth day after the effective date of tln.s

oxrder.




2. Respondent shall examine his records for the period from o .

April 1, 1963 to the present time, for the purpose of ascertaxning

all undercaaroes that have occurred

3. Within n;nety days after the effectmvewdate of th1s order,;

respondent shall complete the. exam;nacxon of hzsvrecords required by&d}d*ﬁ”'

paragraph 2 of this order, and shall rlle-wmth the Commmssmon a

report settxng lorth all undercharges lound pursuant 50 thaL exam

ination.

&. Respondent shall take such.action, 1nclud1n~ legal actxon,fj*“"

as may be necessary to collect the amounts of undercharges set forfth“”

herein, together w1th those’ found after the examlnatxon requxred by :
paragraph 2 of this oxrder, and shall norzfy the-Commlasmon ln erhlngi'.
upon the consummation of such collections. _‘ o

5. 1In the event undercharoes ordered to be collected by para-e

graph & of this order, oxr any part of such undercharges, remamn un-‘j;' B

collected ome hundred twenty days afcer che effectzve date of dhls
oxder, respondent shall 1nst1tute lcgal proceedlngs to effect col-
lection and shall file w:th the Commlssmon, on the fmrst Mbnday of
cach month thereafter, a reporL of the undercharoes rema;ning to

be collected and spéciinngArhe actxon taken to/collect such under- |
charges, and the result of such action, until such undercharﬂes have |

been collected in fullror‘untzl further order of the-Comm1031on.




&
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6. Respondent shall cease and des:xst: from usmg flctlta.ous
| "buyvand sell®! ’"-ansact:.ono such as those d:.sclo..,ed nerem as- a o
dev:.ce fo,. evading the minimun rate orders of «.hxs Comm:.ss.:.on.\‘."'
The oec::'el.ary o;. the Coms.,ion ‘1 dm:ected g.o cause A
personal service of this orde:. to be madc upon re.;pondenu. ’l‘he

ea.fecuve date of this oxder shall bc twenty days after ..he com-ji’- =

plec.:z.on of such service. | S
Dated st__Sen Francso  , California, this__g7%

day of____ JANUARY , 1964~

. Commissioners




