Decision No._ 55453 :
BEFORE TEE PUBLIC UTILITIES COMMSSION OF TEE STATE OF CALIFORNIA - .

OXNARD VAN LINES, a sole
-proprietoxrship, owned by
Christopher J Duarte, .

Complainmt, - o . Case- No- 7830 T
, : (F:Lled January 30 1964)
vs

THE GENERAL TELEPEONE COD@ANY
4 coxporation, and GENERAL -
TELEPHONE DIRECTORY COMPANY

a corporation,

Defendants .

OXNARD VAN & STORAGE, ‘INC., - . ‘ e
a California corpora.tion, N R e
;

. Case No 7835 Lo
Complainant, (Filed February 4 1964)
vs

TEE GENERAL ‘IELEPHONE COWANY
- a corporation, and GENERAL
TELEPHONE DIRECTORY COMPANY

a corporation, B

Defe_ndants .

A-1 OXNARD MOVING. & SI‘ORAGE a
sole proprietorship owned by
Mexjorie Duarte, o _ Case No 7840

- (rned February 7, 1964)
Comola:.nam:

vs

TEE GENERAL ’IELEPHONE COMPANY,
a corporation, and GENERAL
TELEPHONE DIRECTORY comm a
corpo:atioc,

nefepdaz;cs .
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Donald Murchison, for complainants.
A. M. Hart and H. Ralph Sayder, Jr.,
by H. Ralph Snyder, fox defendants .
Jackson W. Ken or Bekins Van & Storage
Company, :.nterested party.
Robext O. Lamson, for the Coumission staff.

OPINION

After two cont:.nuances granted upon. Tequest of com--
plainants, these matters were heard on a consolidated record w:.th
Case No. 7800 /be.fore Examiner Patterson in 1.os Angeles on July 13
14 and 16, 1964. | | ' _ _'

The matters were subm:x.t:ted on the 1attc.. dat:e and are -
now ready for decision. A separat:e decision has been :.ssued :Ln 8
Case No. 7800 (Decision No. 68450 dated January 12 1965) .

The record shows that Christopher J. Duarte and
Maxjorie Duarte, husband and w:t.fe, are engaged in operating a
complex of mov:.ng and storage businesses based pr:!.ncip..lly in
Oxnard, California. Maay of these businesses are l:t.sted under

fictitious names and the services offered have been advert:’.sed for" DT

3 numbex of yeaxrs in the classif:ted section of: defendants Oxna::d L )

telephone directory. o
Complainant in Case No. 7830 :i.s Christopher J Duart:e, __

doing business undexr the fictitious firm name of Oxnard Van L:I.nes,_: "

with principal place of business at 1505 P:Lne Street Oxnard
California.

Complainant in Case No. 7835 :Ls O:oaard Van & Storage, Inc.,_:. : o
a corporation, with przncipal place of bus:.ne.,s at '.LSOS P:Lne Street

Oxnard, Califormnia. Marjorie Duarte is president of this

1/ Case No. 7800, Oxnard Var & Storage, Inc., a Cal:.fornia

corporation, vs. CGeneral Telephone Company of California
a corporation. ‘ A

e ‘. 7
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corporation and is the sole shaxeholder of all outstandang Shares.
Chxistopher Duarte is opexations manager. ,

Complainant in Case No. 7840 is Ma:jorle Duarte, dozng
business under the fictitious firm name of A-l Oxnaxd Mbvxns &
Stoxage, with princxpal place of busmness at 330 Calle Jazmln, |
“housand Oaks, Californaa. Thzs complaint is signed by MarJorie l
Duaxte, owaex, 1505 Plne Street, Oxnaxd Calzfornla.;

The allegations raised by-complalnants and.supported

by’ theixr tcotamony may'be summarized as follows'

Case No. 7830

In 1957 > Oxnaxrd Van & Storage' a'solewproprietotshipfofllw:
Marjorie Duarte, had display advextisxng 1n first positlon in -
defendants' Oxmard telephone cirectory under the cla¢31f1cation
of “"Sroxage." , ' _ , |
In 1958 Ch:iStopher J Duaxte puxchased the s:orage
business of Oxnaxd Van & Storage, advxsed defendants of the
acqulsxtlon and alleged he was assured that ne would‘acquire tne ‘
right to preferred posxtxon ln display advertiszng in 1a*e*
issues of the directory. With publication of the 1958 dltectorv
the two separate classlfications of. ’Mbving Service” and ‘Storege
wexe combined under a sxngle classxficatlon of ‘Mbving & Storase
Service.” The Oxnard Van Lines advertzsement was placed in 10th
~ position in that directory, 10th in. 1959 7th in 1960 6th 1n 1961
6th in 1962, anlethin"963. | SRR R
With resPect to the numbering of advertisement pooitxons

the recoxd shows that if a page or two-facing,pages are div;ded

into four quaxters, No. 1 pOSLtlon is onsxdezed to be'the upper jf -

left; No. 2 position the upper right No. 3, the lowet left,

_3.
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and No. 4, the lower right. Ry
Ccmplainant alleges that startlng in 1958 and during o
eace yeaxr since that time he has suffered a substant:.al loss of |
business by reason of fa:.lure of delendants to place h:x.s adverta.smg
in position of first place, and’ that such loss has been oecasn.onea
by the tendency on the part of the publ:.e to- believe that f:f.rms
in the f£irst part of a directory list:.ng are more -eliable and
better qual:.fied thea those appearmg later :i'.n a l;sting., Testmony
was presented by stipulation in support o:E th:.s bel:lef by an ind:.-
vidual who has used moving services in the Oxnard: area. - |
Complainant testn.f:.ed that he offered to pa va :In advance o o
$400 which would cover the full eost of "xa.s d::.splay advertisn.ng |
for Oxpaxd Van Lines in the 1964 dixectory. He also requested a S
separation of billing by entit:.es for 1963 advertis:.ng so th..t he S
could determine whether or mot there was a del:.nquency for Oxnard‘_ -
Van Lives. Defendants refused to aecept his 1964 ._dve:t:t::.s:.ng |
and prepayment, and refused to g:we h:i.m the: separated b:.ll:.ng, .
informing him that the entire amount due as b:.lled to O:mard
Van & Storage, Inc., for all the entn.tn.es for advertisn‘.ng pr:.or ' |
to 1964 wouid kave =o be pa:.d. Comp..a nant tefused to make ..-.ueh -
payment and 2s 2 consequence he did not obta:.n any d:.splay adver-f . L
tising in defendents' 1964 dr'ectories. | o
~ Complainant also. test:.fz.ed that in the 1963 d:.rectory
defendants wrongfully inser ted in h:.s dxsplay advertising "hat
coxmplainant was general agent for Mart:.n Van Lines and Roeky Ford'z .
Moving Vans whexreas in Zact complan.nant was agent for Ford Van
Lines and that such exror on the part of defendants created a

naxdship on eompla:.nant, resulting in substantial monetary loss. o K

A
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Case N¢. 7835

Complainant, Oxnard Van & Storage, Inc. megeaa that :
in 1952 Maxjorie Duarte doing business under the fictitious name-
of Oxnaxd Van & Storage placed an order with defendants for displayal‘
advertising in the Oxnard directory and although the advertisxng |
should have been placed in second positionm, it was wrongfully
placed in third position. The Oxnard Van & Storage advertising
continued in third position in all subsequent issueo of tbe Oxnard
dixectory through the year 1960. It is alleged that in 1960 the_:_
corporation Oxnaxrd Van & Storage, Inec. acquired all the business E
and assets of Oxnard Van & Storage. In 1961 the Oxnard Van & A‘
Storage, Inc. advexrtising replaced the predecessor entity'° ad-

vextising in thixd position anc continued in that" posrtion in "

the 1962 dirxectory. In the 1963 directory the- corporationvadvere”
tising dropped to 1lth position. The record shows that the o
‘corporation also had advertiszng in the 1963 directory in 12th

aad 13th positions. Complainant contendsrthat in each year from
1952 to the present it has suffered substantial loss of business
through the inferior placement of its advertxsxng.‘\
Complainant's manager, Christopher Duarte testified that E

he offered to pay in advance the entire cost of display advertisxng
to be placed in various 1964 directories but defendants refused _
to accept such advertising on the basis that complainant had not -
paid certain sums for advertising_charges in various directories

In the previous years. Mr. Duarte testified that he did not believe:‘
complairant owed defendants any money for the past years as the

losses suffered by complainant as a result of‘errors made‘by_

-5-
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defendants exceeded the amount. claimed to be due.

The record shows that complainant did not obtain any
display advertising in defendants' 1964 directorres. :

Case No. 7840

Complainent, Margorxe Duarte, doing busrness as A 1 Oxnard
Moving & Storage, alleged that the entire cost of d1Splay advertrsing:’
that she wanted published in the 1964 directory‘wns tendered;to
defendents but they refused to accept the advertising, denanding7
thet coumplainant £irst pay certain advertising charges bil ed by '
defendants to Oxnard Van & Stoxage, Inc. The record shows that
the actual offer of the payment of charges in advance for com~

plainant, Marjorie Duarte, was wmade by the sales manager of Oxnard

Vao & Storage, iInc.

Complainant refused to pay charges for Oxnard Van' & Scorage;flgﬁ‘

Iinc. and as a consequence did not obtain any drsp ay-advertising

in defendants’ 1964 directorres.

Defense ,

Defendant, The General Telephone Company of Californaa
made 2 motion to dismiss the complaint as to defendant seneral
Telephone Directory Company on the" basrs that’ sard company lo not
a utilicy and is not under the jurisdictron,of the\Conmiss;on.
Since Gemeral Telephone Companv-alone'is.responsible foriail“ |
phases of telepbore utility service rendered to its subscribers,
including dixectory service, said motion will be granted

Lefendant presented its defense in all three complaincslgﬁ‘
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generally upon the basis that complainants have teceived'directory7
advertising under various business names ‘over the past several |
years and in each instance the responsible party for Sald advertisxng
was Christopher Duarte. Defendant contends that all charges for - |
saic adve:risxng have been rendered pu:suant to its fxled ta:iffs

and that since an outstanding_balance :emsxns due on sa;d adver-fp”
tising its refusal to accept further. adwertxsing.from complainants

until the outstanding charges axe paid is proper: under its filed
taxiffs. o -

In support of its defense‘defendant presented“Exhihith4;7x:" |

a summary of outstanding advertising charges in pations'difectories‘i_‘
for the years 1961 to 1963. The exhibmt includes copies of |
applications for advertising in defendant s directorzes and al-‘
though the advertising appears to encompass several different t
eatities, it is clear that the paxty who- placed the order or signedh
foxr the advertising in each instance was Chxistopher Duarte.‘ The
- balance due as indicated in the exhibit is- $l 371. 21. |

A witness for defendant testif;ed that starting.in L903
the advcrtisingefor Mr, Duarte's various business entzties was
bandled under contract with the National Yellow Pages Serv1ce- o
This was explained as & system whereby the direc.ory companies i
may contact a subscribexr foxr his advertising.mn all: telephone
directories whether they be General Telephone or Pacific Telephone
directoxies. This tends to smmpley the axrangements with the

subscriber so that he bas only one contract and one: bill.x Sazd ‘

T
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contract, Exhibit 5, shows the purchaser to be Oxnard Van & Storage, o o

Inc., by Caris Duarte. The details of the advertising shown on . the
~ supplemental data sheets which form a part of the contract include |
advertising for many separate entities including Oxnard Van &-Storage,{'
Inc,, Oxnard Van Lines, and A-l Oxnard ‘Moving & Storage.' The charges
billed under this comtract for the year 1963, as shown in the exhibit,;e
total $5,507.68. Complainants'were allowed an.adgustment of $480 00 |
for misplaced advertising in the Oxnard directory, leaving a balance e
due of $5, 027.68. | | | o | \‘”.

Ihe record shows the details of the $480 00 adgustmen: to -
be as follows: For the Oxsard Van & Storage, Inc. advertisement '
which droPped from 3rd to 1llth place in the 1963 directory -~an
allowance of $240.00 out of the total. annual billing,of $360 00; for -.‘
the Oxnard Van Lines advertisement'which drOpped from 6th to lOth
place, an allowance of $120.00 out of the total annual billing of
$360.00; and for the Oxnard Van & Storage, Inc. advertisemenr'which |
dropped fromnllth to 13th. place an allowance of $120.00 out of the -
total annual billing of $360.00. | T

The record disclosed that this latter advcrtisement also
had a transposition of the Thousand Oaks and Oxnard telephone numbers,y
an error which had not previously been called to the attention of -
the defendant. |

The propriety of complainants' claim concerning the
improper agency affiliation which appeared in all three of the

advertisements for which positioning error adjustments were
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allowed was denied by defendant's ﬁitness,ﬁhéftestifiedfthat7
the agency affiliation as printed in‘the'adﬁertisemedcs was 
proper accoxding %o the advice secu:ed‘frdm—#vrepreséntacive
of the Commission staff's Fieid Section. | 7
Counplainants made mo claim thét advertising‘SerVice~'
was not furmished or that the cﬁarges were not aséésééd-in "
accordance with the applicable filed tariffs; The~a11égatibﬁs ” |
were that errors had been made in pb#itioning'of the'adve:cisiggk_ o
and in their textual content and thatBillingS~for*thef&dbé:ﬁisingAv
of the three complainants should be considered and treated
separately as each was a separate«entity.  ,.‘ -
Defendan:'s'Schédule‘No. D-1 :elétes toftéléphope'
directory advertising service. Special‘Coﬁditioh Nb;‘B-7#{t 
Revised Cal. P.U.C. Sheet No. 7259-T) pidvideé.asAf§iiowsE
"7. A listing shall be established for the,
applicant, on the basis oxr at the rate applicable,
undexr each classified heading where the applicant
orders a display advertisement. No specific. -

position for display advertising is guaranteed.”
(Empaasis added.) - '

Special Condition No. B-4 of that schedule (Revised
Cal. P.U.C. Sheet No. 7081-T) provides as\foild&s:f' o |

%%, In case of error in or omission of an
advextisement, the extent of the Company's
liability sbkall be limited to a pxo rata abate-
nent of the amount to be paid to the Company
to the extent that the error or omission affects
the entixe advertisement, except, however, that
such liability shall not exceed the amount
charged for the advertisement during the period
of the active life of the directory issuve from
whick the advertisement was omitted oxr in which
the advertisement in exror appeared.’’ '

- =9- !
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Special Condition No. A~4 of the tariff schedule (Revised
Cal. P.U.C. Sheet No. 6866-~T) provides as follows._
"4. An applicant or advertiser who hasrfailed'_
to pay charges for advertising service in the current
or a preceding directory in accordance with Condition
No. 3 above may be refused further advertising or may
be required, prior to the closing date of the
subsequent directory, to pay the amounts which had
been previously billed, and also to pay in £full fox
all advertising desired in such subsequent directory."
Although the tariffs do not guarantee Specific pOSLthﬂSV
for display advertisements, ‘the record shows that under any o
particular listing defeandant endeavors to»maintain said advertise-v‘
ments in reasonably proper seqnence as determined by the dates on :
which such advertisements have been. placed The adJustment of |
$480.00 which was allowed complainants.for niSplaced advertising
in the 1963 Oxnard directory is a partial abatement of the charges’“;-
reflecting defendant's failure to place certain of complainants ‘“i‘
display advertisements. in reasonably propex. pOSltionS. Withsrespect
to complainants' claims concerning_miSplaced advertising prior to o
1963, we find that complainants failed to establish.that sudh
advertising was misplaced to a degree whiehnwould warrant any
adjustment of the advertising charges for those prior years.,;The~ -
amount due, therefore, for the period prior to" 1963 is 91, 371 21. |
In regaxd to the 1963 year, we find that the errors-made"
in complainants advertising, in addition to positioning errors, |
require a further abatement of charges in the amount of $600 00
This will xesult in an adjusted amount due under the 1963-National*
Yellow Pages Service contract of $4, 427. 68 | | |
With respect to complainants claim of separate entities

the record clearly shows that the three complainants involved herein

are owned, operated and managed by Christopher Duarte and/or

Maxjorie Duarte, with effective control of all operations being o
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exerclsed from the principal place of business at 1505 Pine Street,r S
Oxnard. We find that the operations of the three-complainants are

s0 commingled that they cannot be considered es;separate-entlcies.uvg{\l"

IT IS ORDERED that: S R |
1. The complaxnt is dismissed a8 to General Telephone Direccory
| 2. Defendant General Telephone—Company shall reduce the billing
to Oxnerd Van & Storage, Inc., for National Yellow Pages Servlce '
advertising in ‘the 1963 directories by an: additional $600.00 |
3. In all other reSpects the relief sought by*complainants
is denied. ‘ | R S
' The effective date of this crde: Shalldbe'cwent&fdapéfafte#?'y,fjfﬂ
the date hereof. | o e L

Dated at Sun Franclssg _, California, this _,37%%
day of JANUARY . 1965. | L

" Commissioners .
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DISSENT

BENNETT William M., Commissioner, Dissenting_Opinion-

This decicion 1s lcss than a model of clarity.,LI

is unintellizidble for the most part but, insofar as it purports‘»ehrn._

to awaxrd damages, it is erronesus. _ _

On page 10 of the instant decision, an adjustment of ,
$480.00 1is allowed-apparently»for an alleged improper position of
complainant's advertisement in the telephone directory.é This ad—
Justment 1s allowed despite the language of the opinion’that L

" ..the tariffs do not guarantee spccific positions for~display
purposes ..." o '

Yet in the next sentence 1t 4s statcd in the decision e

"the adjustment of $480.00 which was allowed complainants for A

nisplaced advertising in the 1963 Oxnard directory is a partial

abatement of the charges reflecting dcfendant's failure to place
‘cexrtain of complainants' display advertisement in reasonably f‘
proper positions | |

If the tariffs do not guarantee a specific position,

1t cannot rollow that an adJustmcnt of $480 oo is due as a matterJ"

of law.

~ In addition, on the same page of the deci ionr a fur-”«\“
ther rebate in the amount of’$600 00 is allowed Apparently,

this $600.00 1s based on the tariff provision set forth on page 9vj37

which provides that such abatemcnt ".;.shall be limited to a pro-\'”' e

rata abatement of the amount to be paid the Company to the extent_fil

that the error or oalssions affected the entire advertisement. T

There is a complete lack or‘required findings of the pr°P°Ttionalj]“«':*‘

extent that the error or omissions affected the entire advertise-fﬂgftff

ment. The $600.00 iz arbitrary and unsupported by other portions%ﬂf?"'“"

of the decision. Frankly, any reader or‘the opinion will be un_ '?f[f*”"

able: to determine ‘tae basis: for such,sum.'t\': .
Another great. dirficulty with tho opinion is the fact
that 1¢ ¢learly states that complainantlhas neither paid its

-l -
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telephone‘ vills, nor has complainant dc;:‘:.ositco; such amount,
if disputed, with this Commission as our procedure prov::‘.dea

Had this been done, then Jurisdict.:.on to order proper repa.ra-
tions couwld have been .cnvolced- (r.v. Code Sec. 734 ) The o

present orxrder, because of ‘che procedura.l ma.nner :Ln wb.ich. It has .

veen approached is beyond our jurisdiction and pa‘cently un- A

faixr to the creditor u‘c:'.lity here:!.n. S

‘Comntssioner

San 'q‘rancisco, Ca.lifomia.
January 14, 1965




