Decision No. 68581

BEFORE' THE PUBLIC UTILITIES COMMISSION OF THE STATE OF cALIFogNm:

Investigation on the Commission's ) ' o T
own motion into the operationms, ) Case No. 7889 .
rates and practices of R. E. THARP, ) Amended- June 3, 1964
INC., a Califomi.a corporation. g k ORI

Bexol, Lou%b:an & Geernaert, by Edward M
Berol or respondent.

Elmer 574 sjostrom and Frank Of Leary, for the
Commd.ss:.on staff.

OPINION

% By its order dated May 5, 1964, as amended the Comm1.>31on
instituted an investigation into the operat::.ons, rates cha.rges and
practices of R. E. 'Ibarp Ine..

A public hearing was held before Exaxﬁine: Porter ca Julj;‘_Zl,f |

1964, at San Francisco, and the matter was submitted ,sﬁbjec_t tdft’hfe- |

filing of briefs. Briefs having been £iled the matter is now ready.
for decision.. ‘ ‘ ' o ‘ S

‘Responden;;: presently conducts operatioms pursuant "tQ. radial

highway common carrier and highway comtract carrier permits. ,
Respondent has an office in Chowchilla, Califormia. Its total gross

revenue for the last quarter of 1963 and the first threef qﬁarters ef‘

oRNAL

1264 was $622,159. Copies of appropriate tars.ffs and d:.stance table‘”‘

wexe served upon respondent.

A representatxve of the Commissmon s Field Sect:{.on vn.sited'f
respondent's place of business and checked its records for the per:tod

from April 1, 1963 through September 1963.

Underlying documents relat:.ng to 22 shipments were selected

and, together with supplemental :I.nformation, forwarded to the L:'.cense _",; o




and Compliance Branch of the Commission's Transportation_Division;t
Based upon the dccuments ard information furmished, a-rate«Study”was
prepared and introduced in evidence as Exhibit No. 2. |

As the briefs point out there are two issucs presented.
(1) whether Tharps's operations as a dealer in hay are the 1c0ifi-
mate buying and selling of hay by Tharp as a dealer in said

cemmodity, or a device or means by‘ancn some oerson or corpora-

- B e . o i e . e .

tion has obtaired transportation of property betwecn pornts within
California at less than the minimum rates established by the |
Commission and (2) whether Tharp as a hmghway permit carrier rateds
shipments at amounts less than the minimum.rates applicable thereto;
The evidence presented shows that the-operationS‘of thex'
respondent are primarily of a seasonal nature, from'the middle‘of*
July to the end of December. It is dnring this period of time that
the approximately 80 percent or more of the revenues.which reSpondent

receives from transportation are caxrmed. The responoent‘s vice

president testified that in order to reduce the heavV;financisl

burden put upon the corporation during the‘ﬁirst six'nonthslof cach
year by the lack of income while overhead expenses continued;‘sndﬁin
addition the problem facing the corporation of provid'ing sge;adieg and
rore year-round employment for'itsipersonnel particularlyfdrivers,
it was decided to have the corporation engage in something other
than transportation during the f£irst six months of the year.‘
The Tharp family had had experience in the growing, buying |
and selling of hay. | | |
In 1957 the vice presidenr of respondent corporation, after“
Investigation, commenced negotiating transaotions involving hay; The'.

corporation obtained a dealer's permit from.the Department of Agri-
culture and obtained an appropriate bond




The corporation has continued to conduct operations as an
alleged buyer and seller of hay since 1957. Over the years respond-
ent developed a workin~ relationship with two brokers in particu- k
lar for the alleged buying of hay. These are Ralph Webster in the
Madera arvea and A. J. Hopkins in the MbFarland area. Also over the
years the alleged sales of hay have~been made generally tofMiller |
Hny Company at Bellflower. | | . | B

Zopkins and Webster receive $1 per ton over,thetal;eged' |
purchase price for their services. 'Miller Hay~Compan}-dedncts'frmnno
the sales price $i 50 a ton. The respondent does not negotiate withf
either the growers to purchase hay or the dairymen to-sell the
hay. Respondent allegedly takes title to the hay~when it is loadod |
on its equipment and weighed. The hay is tranSportedvto«thenMillergg
Hay Company. Thce driwer‘parks the truck and. weite.for deliveri"
instructions from Miller Hay Company. This generally takes from
two to six hours. From these facts it is clear that respondent only
contridbutes transportation to the transaction Involved herein, per-
forming rome of the functions of a buyer or seller. Parts 1 through
15 of Exhibit No. 2 were similar to 168 buy and sell transactions
and were treated as 1f they were in fact transportation.of‘property
2ad showed thet there would be undercharges~in the amount of $591 64

Parts 16 through 22 were similar to approximateky 20 ship-
ments and show rate v:olations.whieh result in.undercharges in ‘the
exount of $452.15. It was stipulated that as to these pa_ts the
steff's computation was coxrrect. The respondent vice president

testified that these errors were the result of inexperienced help

and that corrective action has been taken.in an effort to- eliminatef

future errors.
After consideration the Commission finds that:
1. Respondent operztes pursuant to radial highwny common

carrier and highway comtract carrier permits,
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2. Respondent was served with appropriete-teriffinnd‘distance

table.

3. Respondent has become S0 dependent upon the alleged sell-
ers of hay and the alleged puzrchaser of hay that it contributes
nothing to the transactions herein involved except the transporta—
tion of property. The alleged. "buy ~sell" transactions hercin o
referred to were not inm fact purchase and sale transactions‘but were
in fact transportation of property Zor compensation on the public
highways, subject to the provisions of the Highway Carriers Act
(Sections 3501-0809 of the Public Utilities Code). | .

4. Saild transactions constituted a devioe whereby respondent
in violation of Section 3668 of the Pnblic Utilities Code,‘has‘trans-f
ported property as a permitted carrier at‘rates‘less than the |

- applicable minimum rates and charges established by this: Commission.

5. Respondent assessed and collected less than the applioablc o
minimum rates and charges established by this Commission as shown in
Parts 16 through 22 of Exhibt No. 2, resulting in undercharges in
the amount of $452.15. \ |

Based upon the £oregoing.findings of fact the Commission ‘
concludes that respondent violated Sectioms 3668 and 3667 of the
Public Utilities Code and should pay a fine in the amount of $3, OOO.

The order whick follows wiil direct respondent to-review :
its records to ascertain all underoharges that have occu*red since y/’ |
April 1, 1963 in addition to those sct forth herein. The: Commission
expects that wben undercharges have been ascertained respondent Will
proceed promptly, diligently and in good faith to pursue: all reasona— -
ble measures to collect the undercharges. The staff of the Commission

will make a subsequent field investi gation into the measures taken

fm
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by respondent and the recults‘thereof. I£ there is reason to believe
that respondent, or its attormey, has not been diligent or has not
taken 2ll rxeasonable measures to collect all undercharges, or has

00t acted in good faith, the Commission will reopen this proceedlng
for the purpose of formally rnquiring,rnto the circumstances end for )
the purpose of determining whether further sanctions should be :
ixmposed. |

IT IS ORDERED that: o |
1. Respondent shall pay a fiue o£‘$5,000 to this Comuissiou‘Onf

ox before the twentieth day after the effecrive'dete-of{thrsnorder.f_
2. Respondent shall examine its records for the'pcriod“frou‘

Lpril 1, 1963 to the present timc for the,purpose of" ascertazning |
all undercharges that bave occurred.

3. Within ninety days after the effective date of this order,
respondent shall cemplete the examination of its records required by
paragraph 2 of this oxrder and shall file with the Commission a
report setting forth all undexcharges found pursuant to that examina~
tion. | | A : : ,u

4. Respondeat shall take such action, including legal action,
as way be necessary to collect the amounts of undercharges set forth
kerein, together with those found after the examination required byw
paragraph 2 of this order, and shall notify the Commission In writ-rf
ing upon the consummation of such collections.

5. In the event undercharges oxdered to be collected by

paragraph 4 of this order, or any part of such undercharges, remain‘




uncollected one hundred twenty days after the effective date of this‘ 
order, respondent shall institute legal proceedings to effect col- :
lection and shall file with the Commission, on the first Mbnday of
each wonth thercafter, a report of thé undefchargesrémainigg to be
collected and specifying che action taken~to-collect‘such ﬁndé£4 o
charges, and the result of such action, until such undercharges ‘have
been collected in full or wntil further order of the‘Commission.

6. Respondent shall cease and desist from using fictitious
"buy and sell"” tramsactions, such as those disclosed beretp‘as,a_
device for evading the minlmum rate orders of fhis_CoﬁmissiQn{

The Secretary of the Commiésion,is,directed’tq céﬁse;per- 5
sonal service of this order to be made uponfrespondent;'The effé§€ 
tive date of this order shall be twenty days aftér'tbe'complétiq@‘bf;‘
such sexvice. | _l- o ‘; .~.    %, L
- Dated at Sen Frapciseo Califéfﬁia, this _Z7f,
day of ;gZJQﬁc{; 1965. ‘ | S

~ CommissIoners .

Cotmissioner Peter E. Mitchell, bbiné, '
necessarily absent, did net- partioipe&e ,
in tho d:.sposuion or f.th procoedf.ng._rr P




