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Decision No. _.-;a,6..t:.~"",(6 ..... 3~O~ __ _ 

BEFORE '!BE PUBLIC UTILITIES COMMlSSIONOF THE:, SIATE' OF:CALIFORN.IA···· 

AppliCation of THE PACIFIC ) 
TELEPHONE AND TELEGRAPH COMFANY, ) . 
a corpora~ion~ for authority to. ~ 
carry ou.t the terms of an agree-
ment covering leasing of channe-ls.· 
and drops to EICHLER BOl'1ES~ INC. 

Application No,. 46013 . 
(Filed, ·December 6, '196;3} 

'. ) 

Arthur T.. George and Richard W. Odger&~ by Richard· W. 
Odgers, for Tbe Pacific Telephone and Telegraph 
-e<impany ~ applicant. . 

Albert Weber, Clark A. Davis, Robert S. 'Karp, for 
Geneva Terrace Greens ASSOCiation,' protestant. 

J.acobs~ Sills & Goblentz, by Donald M. eahen, for 
Eichler Homes, Inc., interested party.. . . . 

Elmer Sjostrom and John E. Bro'l'Am, for theCoxmnission 
Staff. . 

OP"INION. 
-~-~-- ..... 

!his application was heard before· Examiner Coffey·' at San .. '. 

Francisco on April 8, 1964, and waS submitted: on MayS, 1964.,'upou··" 
, . 

. . . ' . 

receipt of the transcript •• Notice of hearing wasserved,'in' 

accorc1auce with the Commission's procedural·rules. 

Applicant req,uests. this Co1IlXD1ss1on to' make anox:der" 

pursuant to Part X-A of General Order No. 95-A, authorizing 

applicant to carry out the terms of·. an agreement with· Eichler', " 

Homes~ Inc. (Eichler) dated October 29, 19&3;, E~ibit ,A:atta.ehed ': 
I 

to th.~ application. 

Applicant is a: public 'l:.tilitytelephone .and telegraph" 

corporation in the State of California and e lse~1here. Eicb.l.er" 

is a subdivider 'and seller' o~a.pri~~te.reS'iden~ial·ree.l ~~tate 
. . '. ," 

development mown as Geneva TerracC' s1:tuated-1n:the City and: ' 
. • "I~. l : '" .' 

County of San FranciscO' and the County of San Ma,teo.. Eichler'. . \,< " 

plans to provide cOtlJIllUnitytelevision serv1ceto'itssubscribers' 

loea~edwitb1n the area of said tract. 
-1-' 

. , 



: e 
A. 46013 ied . . 

e· 

Applicant presented testimony by 2 witnesses. and 3, 

exhibits relati.ve to the facili.ties to: be installed; ',the costs 

of' installation and maintenance of the facilities: and the basis. , 

of charges for the service. 

Tbe agreement provides thllt applicant is to.furn:tshfo,r, . "., 

an indefinite term the channels and dropswhichE1chler .shall use 

to distribute to its subSCribers television signals ,received' on' 

its O~ antenna system from televi's1on, broadeasti~g stat:[~ns~ 

Eichler may also make incidental use of the channels for d:£:str:L-' 

but ion to its subscribers of FM music (studio- originated or off-

the-air) or for occasional transmission of other ,televi'SionsigrialS 

for educational or entert.eimnent purposes .. 

'Ib.e agreement provides that applica:lt is to supply 10 

quarter route m:tles of channels capable of transmitting:: television 
. ' , 

channels 2~ 4~ 5~ 7 ~ and 9~and' FM broadcast signalG;~priorto the, 

construction of which Eichler is to deposit, $S:~577' as .securityfor 
. ' .. ,'. 

tbe' performance of all its obli.gat1ons.:under tbeagreement.,This 

depos1t~ deSignated "termination charge ~" is to bear' interest at 

the rate of 6 pe~cen~ a year. !be depoSit. and accrued:1nterest,., 

less any amount applied by applicant' to the p~ymentof, any"charge' " . 

or oblig~tion under the agreement, is to be returnedtoE1chler' 

at the rate of one one-hundred';"tweutieth (1/120); of the deposit ," 

per month,. applied as a credit to- eurrent'monthlyc:harges:~' The 
, , 

deposit ,may be refunded by applicant' at its d:tscretion' ,'in whole" 

or in part at any time. Add:Ct:[onal deposits XIlo.'lY be:.req,~:tred bY' 
, . ' 

applicant for the furnishing of 'adeitional channels..;·-The, monthly' 

charge for the initial d1stri.but:t~n systems is tO'be $:26~ and 

for· each service drop$O.6S. The installation chargc£~r' each: 

drop is to be $11.00. 
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Applicant estimated that the groBs construction cost: 

would be $8.542 for the amplifying and thec.b1e port10t\.()f the 

distribution system. the construction cost of each drop. ,was 

estimated. to be $22 .28. Existing, conduit would be .• providec1by 

Eichler. 

The agreement includes. provisions concerning' ,the tech­

nieal features of the service, the maintenance offaeii:[ti'es~ and 

the liability of the respective parties •. ;Th~ agreement may be , 

terminated by Eichler upon thirty days' notice in. writ:tng.. ,'l'b.~ , 

agreement may be- terminated by applicant 1f it· files' a tariff, 

covering the furnishing of' channels for the purpose for which' 

channels are furnished to Eichler. or if any governmental authority 

determines that a statute, ordi.nance~ regulation ororderprohib~ts 
", I. ",I '< 
, . " 

,the furnishing of a community antenna television' s)"stem, 'or of 

channels therefor, by applicant. Eichler maY,not, wi~out.consent 
. ", 

of applicant, assign the a.greemen1~ or permit third party use of: 

the ehamlels. :'Ihe agreement includes· the juriSdlct:[ona1pro-
.. , . 

visions required by Paragraph X-A of GeneralOrcIer No,. %,-A.· 

A public hearing on this,applicat1onwas requested by 

the Geneva l'errace Greens Association (Assoeiat1on)~. a voluntary~ . 
" 

nonprofit organization of the owner-occupants of approXimately' 
, 

. " . .' .'!:' 
63 homes located in said Geneva' Terrace subdivision. When/com- , 

, ",' 

plet~ Geneva Terrace will consist of 221 one-family homes of·· 

which approximately 80 were owner-o,ccup1ed as of' April 8. ,,1964 •. 

AsSOCiation presented 2 witnesses and 4, exhibits in,suppor:t:, of its 

position. 

Homes in Geneva Terrace were sold subject: to restr:f.etio~s ' 

set forth in a Declaration of Restrictions by Eichler •. ExlUbit4,. 

which includes the follow:lr1g provisions: 

, ',' .. 
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"C-4 All residents, and/or p:roperty.owners., . 
shall utilize the common television andF.M. radio 
antenna, amplification facilities and underground 
sign.ll distribution system, 80S installed 'and' . 
constructed by Declarant, serving each lo,t, and 
shall not pe:mit the installation or maintenance 
of individual television, rad:to- or other antennas, 
upon any of said lots or residances, without tbe . 
approval of the Architectural Control Committee. tt 

,~, I 

The ,Declaration further provides. that the individual' 

homeowners shall share a co~siderable' amount of common'property. 
,. ' "', .. 

to be installed by Eichler. After 51 percent of the lots are , 

solel and occupied by bona fide owners, the controt;,.' ca~e"ma:ln::e-'·' 
. , ' " 

r.e.nc.e, utilization and responsibility for costs, of maintenanctishall ' 

pass fro:n Eichler to, a nonprofit' corporate assoeiation·ofthe home- , . 
d ' '> 

owners. Said 8;SSOciation has been incorporated as, t'he' Geneva." 

Terrace Property Owners Associa.tion, Inc. (Geneva) •.. ' 

Among other obj ections to' the proposed agreement,. .' 
. . 

Association alleged that the agreement'andproposed"rates are'in 

conflict with Eichler lS representations that an antenna. system 

would be insulled and constructed by Eichler to serve 'each lo·t;. 
" ' , 

"',.' . ,. . 

that if the agreement is approved, Eichler will; in effect~ be 

forcing the hom~ers to purchase a cotxlmon antenna system over. 
" , 

and above the original sale price of their homes;.that 'Eichler 
-" ," '!;" ., 

intends to assign the agreement to Geneva before: control of .. 

Geneva passes t()c thebomeowner3 and that ap;l:~C~1'l.t' a';'ct'E'iehler 

will contend that Geneva is boun<1 by the agreement after "control , .. 

of Geneva bis passed to the eomeowner6 •. 

Association t s poSition is tb.at tbe' agreement and the 

rates should not be authorized since theywoul<1be' det~imelltal;' 

and injurio,lS to a third party > the Association> which: W3snot:'a . 
, " . 

participant in the agreement, was' not advised. as to.the effect'. 

of the agreement'> wilf have no opportunity to abrogate, ~e·agree~· 

ment and yet will b(! responsible for the agreement'. 

I, . 
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Applicant alleged that the proposed agreement' is ·inthe.' 

public 1n~erest in tba~ the result of 'the D.greement~w:lli:ibe~:'tbe 
availability of improved t.~lev:tsion . recept:[onto members of 'the· 

, . ~. . 

public. Applicant presented eyidenee to showtbat the 'system' 
. " '> , 

propose~ to be provided would be' well-engineered·and,we-ll-de,s:tgned. 

~d would provide optimum reception and that' ,tb.,e system~o~ld; .be .•... 
provided to Eichler at the lowest charges cousisteritw!th.a~oiding· . 

Ule creation of a burden on applicsnt '8 other' subscribers .• " ... 

Applic=~ and Eichler argued that it is not,witllin': the'" 

jurisdiction' of this Corm:nission to. re8ula.t~ disputeS:be~e~ .: . 

:tntenna companies and their subscribers: or to dec1dea~d;[spu:e' 

between Eichler end the homeowners. with regardtotheinte.rpre·tation . 

of the Declaration of Restrictions. 

'!he Commission staff recommended that ~' if, thesgrcement . 

is authorizcd~ applicant should ~ot beal1owedto~efund,thed~pos:tt 
0' I' ... 

at applicant's d1scretion.since to, do so·might'creatc' a burden. on/ 

applicant's other subscribers.. 

The issues in this proceeding are: . 

1. Will the service to be provided under the" p:,oposed. sgree-'·' . 

ment create any burden 0'0. any public utility service under the'. 

jurisdiction of this Co~ssion? 

2. Will the service to bepr9vided undert!le propo·sed·. 

~eement create any burden on llpplicant f sother. subscrib~rs.·t"· 

3. Is ~e service to be prov-.ldedunder the proposed' 'airee- . 

1.D.ent a pcl:>11c 'utility service under.· the juri.Sdiet:Lonof .. this.· 

Cocc1ssion? 
. , 

4. Are the terms of the D.greement; ·1ncludingrates.;.: 

reaconable?' 

, 
.' .,' 
, 
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I~' . .iI 

Not all ca.arges for .services asse~sed~by a public utility 
, 

are subject to supervis10nand regUlation by this' c~uimission'. 

Applicant has not made an offer to provide the propOSed serv!c~ 

to the general public by the filing of tariffs for' the: sel:vice.' :. 

It C3llnot be said that applicant will be p~rfoming::a, p~blic 

utility service to Eichler as defined in Sections'2'33 and'234 of 
. 1/, .. ' '. ..... " . 

the Public Utilities Code.- The facilitiest<> be ·lnstal1ed,;.by~ 
[~ I J , _. 

applicant to serve Eichler would not be used in connection with. ' 
, .... \ ~ , 

ar..yof applicant's plant c!edicatcd t<> or util:Lzedfor,publie>' 
." . ""'. ' 

utility service> nor do said facilities: facilitate' cOXmnutl:tcation 
. .'" 

by telephone> nor is the proposed service' incidental: 'to:: the-
~ I ' " 

furnishing. by applicant of common carrier :ommunicatiotl,. service' ~ , 

This CommiSSion recently has authorizeda?pliean~ and' 
I', , 

General Telephone Company of California to furnish channels and 

related facilities for the transmiSSion of televiSi~nandaucIio Y , 
program material within designated areas., In each' of· these. 

11 Section 233: "'Telephone line t 1celudes all conduits, ducts, 
poles> wir.as> cables> instruments~ and appliances, and all 
other real estate~ fixtures> and personal property owned,. 
controlled, operated, or managed in connection 'with or to 
facilitate communication by telephone, whether such communi.­
cation is Md with or without the use of transmission wires." 
Section 234: tt'Telephone corporation. 1 includes every corpora­
tion or person owning,. controlling, operating, ,0= managing any 
telephone line for compensation within this State. H 

.' ' 

1/ Dec. No. 67334, June 3.,. 1964, Application No. 46193.; 
Dec. No. 67861> Sept. 22, 1964>- Application No., 46852; 
Dec. No. 67931,. Sept •. 30, 1964, Application No. 459'>7.., 

,. .... , 

-6-
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previous authorizations the 1nsta~lat:Lonsby the ,public, utility, 

were attached to- poles of the publ:l:cutility'anc1 were o'~herWise 

associated with public utility telephone l:Ln~$ ,as ~~finedby" 
• ,t .' . ', 

Section 233 of the Public Ut111t1es Co4e. In this proceeding. on 

the other: hand. the facilities will. be-installed :tn' c~ndu:[tsand 
space provided by Eichler and the homeowners. 

Further it cannot be said that applidant is performing 
" '. 

a ser'\.~ce which is of such specialized nature that 'the useo,f',1ts 

trained personnel a:ld unique equipment are re:gularly re~irecf~to' 
"'. \ ' 

, ' 

provide the service to members of the public". Ei:chler'advised the 
, , ' 

, , 

representatives of Association by letter dated Apr:f.16,1964. 
" 

~bit 6, that Eichler was arranging with L &MIelevisio;;'Company . ., , 

:0= a test installation connecting Eichle1:" s master ante.nna to, 

i~<!ividual units for" the purpo-se of determining, the, fe'a'sibi,lity 

of the L & M Television Company pl.m. It appears, that the': instal';' 

lat10n and. service proposed by applicant is of such routine "and 

common nature as to' be readily availab-le from,manycompetent,so~cee 

other than applicant. 

The cir~stance that a public uti11tymay. carryon"8 

bUSiness which is not of a public util:itYChar~cte~ (see<C~mm:erci8:1 
I, . ',l ,', ,e 

Communication v. P .U.C., 50 Cal.2d5l2) does, 'not 'precl~de'the:C6m-
I • • " " \i" :." ", ,", I" .' ." 

mission from requiring public utilities to" mai.ntain: special' aCCOUI'!ts 

for., and" to make special reports on~nonutility~rv:Lc~::tn.'orde~ ... 

that the Commission may protect'utility rate?ayer$'from;~Y,burden-' 
" '. ",' I 

Some contracts: for nonutility service., .. ' 
/., 

.;', ,', 

.. , " ;" \ 

.',. 

" '. ' 
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• "I' \,' ' 

............. ! 
. . . 

". 

Ihe Commission finds: 

1. the service to be provided ~o Eichler uncler the: :proposed 
, ': 

agreement: will not create any burden on any public utility service 

under the jurisdiction of tb.1sComm1ssion. . EXb,ib!t 1 demonstrates' 

that the foScilities to be installed ~ould notbcassocia:eed:'With·. 

or counectecI to or operated with any of appl:tcant":s: Plantde'd!cat~d, . 
",' " '", 

to or utilized' for public utility sernce. The" proposedfacU:lties/:, 

would not facilitate communication by telephone •. 

2. The service te> be provided' to E·:Lchler under the proposed 

agreement would not ereate any' 'burden on appl!cant r s· .other sub~', 

scribers provided applicant maintains separate' and readily' 1<1ent1~ . 
, '. . 

fia~le accounts for the revenues, expenses and plant .associated .. 

• .. 1ith said service so that "the Co~ssionmay deduct such: items' 'in 
, "', 

:fixing utility rates. The proposed rates and cIepositare <of'·' . . . 

tlecessity based on estimates of revenues,expeuses. and construction 

costs inasmuch as applicant, as of . the dSy of:aearin~,' ·had no't: ' 
, ' ,',' ". ' 

actually installed a community antenna television:;ystem. 
, ' , '" 

3. Eichler is a corporation wh!chdevelops 4114 sell:,s' real' . 
"" " I • , 

estate to homeowners subj ect to the conditions set forth,. ,~n:'the 

Declaration of Restr{ctions,.Exhib:Lt 4. and' which proposes ,to 

provide community antenna television serVice to· 'subscr1b~$." The" 
. ~ , 

eeveloplI!eu~ and sale of real estate and community' aritenna·,t~leV:I:s10n 
, I " 

" . . 

se:vice are not public utility serv1ces,by E!chler within'::t:he:m:ean-. :", 

ing of the Public Utilities Act and are not Subj~c~'. t~·., superyi~ion.< 
;; 

""" 
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", \ ' ":. ; 

and regulation by tbi.s Commission. - No property being so.ld. by .. ' 
, ',. . 

'1 ,." " . • 

Eichler a~pears to have been property dedicated'to' pub-lic' ut111ty,' 37 . ., .-: . ,., " . .' 

ser.,~ce. 
'. . . , '". 

4. ':the sexv1ee to be provided by appiieant to-E,ichlerunder 
. • • . ", 't' 

the ,roposed agreeme~t 1s not 'a pub11cutil:Ltyservice within the'" 

::leaning of the Pub~ic Utilities Act and.. is not subject' to,the 

eupe:rv1s1on and regulation of this Cotcm1ssion. 
, , 

The preceding findings obViate' the neces'sitY',of"',f:[ndi~gs .' . 
" 

relative to the reasonableness of the terms and rates : o£':the 

proposed agreement. 
'. 

", 

We conclude that the reCiUest ofapp11cantfor aut'horization 
. . , 

to carry out the terms of the agreement with EiCh1erS,bO~ld-be" 
'-.. ;, ," 

- , 

denied; that applicant should be ·required:to file with. th1s:,Commis-

sion copies of said agreement if' applicant carries o~t thei,teJ:ms of 

the agreement; that applicant should maintain 'separate and· -readiiy: " 

identifiable accounts related to the agreement; and that<~pplicm;t, 

should filcwith this Commission a report of· all expenses:£nc';rreci'. 

relative to tile proposed serv:i.ee- to Eichler •. 

17 Sectio:l. 216 (c) of the. Public Utilities Code. is :lot· applic~b'le: 
"'When any person or corporation. performs any service or delivers 
any commodity to any person, private corporation, tWnieipality 
or other political subd,ivision of the State, which in turn either. 
directly or indirectly, mediately or immedia.tely,. performs such 
service or delivers such com.Oclity to or for the- publie' or sou:.e 
portion thereof, such person or corporation is- a .publicuti:'1ty 
s\lbject to the juriSdiction, control,and regulation ·of: the' com­
mssion and the provi.sions of this part. n' The transmiSSion of 
television b::oadeasts by a cotmnunity television antenna system' 
bas been helo by the California Supreme Court not to be two-way 
cormnunication. TeleviSion Transmission Co •. v. P'.U.C., 47Cal~:2d 
82.) ,It fo·llows that: the transm ssiono FM SignalS byE1cb.ler, . 
camlot be considered to be a public utili,ty .service. '.- '.' .' . 

"I, 

,," " 

'" '" 

'I,' 
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IT IS ORDERED tha~: 

'.o' ." 

, or' 

1. Application No. 46013 of The Pacific Telephone' and 

Telegraph Company is4enied. 

f" • 

, , 
• i", 

2. 
. , 

If applicant carries out the' terms o~ the agreement with, o'\ 

Eichler) Exhibit A attached to this application, appliean~' shall' 

:ile two copies o.f the agreement within thirty days 'afterio'se~:£.ee 
I '< '."' I • 

to Eichler is first rendered. 

3. Applicant shallnot1fy the Commission promptly of the '; 
• • ' 'o" i. , 

termination date upon the termination. of service und~rt~e·Jagreement. 

4. Applicant shall) within sixty days afterthe'e'ff~ct:tve . 

date of this order) report in writing to this' Commiss:[on:all', . 
. , . . 

expenses incurred by applicant) as of.,the· effcct:Lve:'d~te'of:.:thiS' ',' 
" :', "i, .. , 

.,." 

,! 

" I" -, ' 

, ' ,','1 

"I , ",': 

",i" 

.J." "":,',.' 

", " 

'-:" 
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··r· 

'I 
.!i .. 

,i .. , 

order. reaSOnably estimated if not known, in. negotiating •. e'Dgineer~ 

1ng. requesting authorization of, or otherwise' relat:ed~ to said 
, " ". 'j' ",' , , ." 

proposed service to Eichler. The method' and basis ..and'; the reason-" 

ableness thereof, of any estimates shall be included, 1nsa1d rePo.rt. 

5. Applicant shall, within sixty days after. the effective 
, .. 

date of this order, set up and maintain separate'andreacl:Lly 

ideutif:lable accounts in which it'shall record the,r~enues, 

expenses and plant related to sa~d service to Eichler,in~l~ding 

those amounts developed in accordance with paragraph 4, of:'th1s. 
I:' < 

order. Applicant shall advise this Commission inwr:l:ting"of,tbe' 

numbers and titles of· said· accounts within· seventy days.after' 

the effective dat~ of this order. 

The effective date of this order shall be twenty days· 

after the date hereof. 

Dated. at San Francl3C:4 , California, this /bl-It ... 
--------------------

day of ____ ·E .. E ... R.w.R .... QiiijOAR ..... Y _____ " 1965. 

""", 

, \' 

Comm1:::Sioner :Freder1c:k·:B;..:H010bO.tt·~;·'~1~': ,:" . 
necessarily a'bsen'C. .. · .,,1d .JlO~ •. pa.rtic1pa~,?:"·,. . 
1ntlle:':d1spo:::1t1oni .ot.:th1s.·proe~ed~~~:·.';· .. 

~ " " ' " ,.,,' .':' < , • \' I .",' :', ,,", "~ 

'.' ' 
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