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BEFORE TEE PUBLIC U‘I‘ILITIES COMMISSION OF 'mz smrv OF CA«..II-‘ORNIA [

Investigatn.on on the Commissfion's )
own motion into the Opexations, )
Rates and Practices of CURTIS W. )
LINT, doing business as CURT. LIN'I )
TRUCK TRANSPORTATION, EQNES‘I.’ N §

Case No. 7134 1

SOWARD, KENNETH HAMNE’I“" B
“'ICEACHERN MAX 'I.'HOMPSON and
DAVID V GALE :

Enright, Elliott & Betz by .Ioseph T. En..ig"m
and ‘ﬂichael J. Flt?batrick, tor respondents
Ernest N. Howard, @nnethﬁ-lacmctt, E. W,
McEachern aond David V. Gale.

Donald Day_ and Frank: O'Leary, for the Comm:.ssion staf

OPINION

By its oxder dated Ma::cb. 3, 1964 the Comission reopeneo

Case No. 7134 for further hearings to decermine whetner re5pondents, L o

or any of them, have failed to comply with the ordering pf..ragxaph.» 1,

as emended, 2, 5 and 7 of Decis:.on No. 65249, ox whet"xer reopondcnts

have violated or fa:i.led to comply w:.th cny order or prov:{‘.s:.on of e
Decision No. 65249 ox Decision No. 65624, and to determine whe"her‘v L
any or all of the operating au..hor:.ty of any of the respondents
~ should be canceled, revoked oxr suspended or a f:l'.::e or fives -
imposed, and whether any other order ox oxders that m.ay be upp:o-f”-;”
priate should 'be catered in the Lawful exercise of thc Comm:.ss:Lon .
jurisdiction. | | o -
Public hearings were held‘o\niAﬁguSt 1L end 12 1964

before Examiner DeWolf at Los Angeles. 'I’he matx:er was submit"ec.
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on August 12, 1964, subject to the filing of concurrent briefb._,IHéfﬂ“’“‘” i

staff brief was filed September 11 1964 and counsel for reSpondentsfrf,

filed two letters, dated September 10th and 14th containing,argu—?”
ments of the issues. TR |
| ReSpondents request for a proposed report and their motion"‘
to dismiss are devied. | | o : '. |
Respondents Kenneth Hartoett, David V; Gale and E.QW,"‘
McEachern appeared and testified«atuthe hearrng as.to~their operQ“* ”

acions,

Exhibits 54 FH through 73FH are copios of correspondence"’

from these reSpondents to the Commission and from the Secretary

of the Commission to them, some of which contain 1ists of under— f’

charges and invoices. Exhibit 74FH consists of copies of numerousa.

iovoices and statements of seven aggregate producers.to reSpondentfd“
McEachern. Exhibit 75FH copsists of copies of numerous invoices |

and statements, being the sales documents of reSpondent McBachern.:

Exhibit 76FH is a copy of a not.ce of Mountaln Rock Products Co.,

dated August 1, 1963, to "Our Truck Dealers Customers." g Exhibit 77m

is a summary of shipping data contaived infthe records of reSpondent
McEachexrn and is in five parts which compares the claimed buy and

sell operations of reSpondent MbEachern to the same Operation with tbe"}'

ninimum rates of Iariff No. 7.

A brief summary of the rate chargeo and the differences

in the buy and sell transactions in Exhibit 77FH is as follow3°55¢7V;5 fff"




E. W. McEACHERN BUY-AND-SELL TRANSACTIONS
___AUGUST 1963

o pige }"”"g
Purchase Net to MRT 7 - ference
Sale Price Price McEachern Rate Chg. _Mxnus

$2,128.02  § 964.52 $1,163.50  $1,249.76 s 86—24
: : o (sand)@:

Part‘z_ ‘ ,‘ , ‘
$2,788.82 ,362. 1,426.47  1,352.72 ¢
z - S (sand and.
3I3V¢1>‘:‘-'M |
Part 3 | o 'mff, e e T
$3,781.57 1,9642.94  1,838.63  2,655.86  817.23 - ..
o (gravel) e

422285 .
(sand and '
“gravel)

1,110.53  853.69 1,034.26 18055 . -
- (sand’ and ’ R

g:avel) o
Parts 1, 3,4, 5 == Ubderchargus Sl 462 43

Three witnesses, two transportatzon representatives
and & rate cxpert, testifzcd extcnszvely on. behalf of thc Comm;ssion |
stoff and in regard to thoeir examinarion, invcstigatxon and inspectionn‘ .
of the resposdents' operations both as permicted carrlers oF aggregacc;;" -

and’as mexchants bUYIDg 20d oclling their own propcrty.~
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and the exhibits admntted ia evidence, including\correSPondence of

the respondents and their attorney, show that resnondent n.fw;i'

McEachern is contlnuing his‘buslness -and operations in substantlally" "

the same manner &S he did before the previous hearing'*nd‘Decrsion
No. 65249. | | e T
Respondents' Exhibit S2FH is a notice of 3usnen31on of
operatlng—rlghts of respondent Davmd V. Gale and Emh;bit 53Fh is
a plcture of a trnck nnd a caterpillar tractor descrzbed as'5' |
located in the yaxd of one of the respo“ee t's competlt0'84WIch
a stockpile of sand, and nxhxbxt 78FH iz a photograph of respondcnt
FcEachern s truck yard, and Exhibrts‘79FH through 86FH,nre coprcs
of letters of respondents attorney to the Commissxon and the B
Commission's replxes thereto. | ‘- :M‘M.‘..‘, |
Respondents Gale, Hartnett and McEachern each appeared
and testxfied in his own behalf and each testifxed that he‘ N

complied with tbe order of the Commisszon as: to suSpen lon of

operations and posting of notice. The respondents did not controvertx,f

or deny the evidence offered by the Commission sta f and -
consequently there is mno real conflict in the evidence 1n thls case B
except as to the "bona fides" of the papers upon'whieh the clarm of
owzership of the respondents to thc aggregates hauledt ‘besed and
this question*was decided in DeClSLOn No.. 65249 datcd Aprxl 19

1963. _ | " o
| Counsel for respondents cxtee Decxsmon No. 67439 dated

June 23, 1964, in Case No. 7808 and argued that the operations




of respondent Pickurel in that case are sm:n.lcr to the operations of R |

these respondents. We do not agree with counsel that thc operations‘.‘_

are smilar, and, therefore, our decision in that case is not per-"f_ i
suasive or determimative as to our findings in the 1nstant case. _

The evidence in this hear:.ng and the prev:.ous hearings

points to the conclusion that these reSpondents could not 1awfu11y. R

conduct their operations without a permit from this Commission ‘
as none of these respondents have any pr:.mary business wi.th wh:’.ch
the buy and sell operations could be connected |
The evidence shows that none of the respondents filed
the reports required by ordering paragraphs Nos. S and 7 of
Decision No. 65249 w:tthin the ninety-day period specified by the
decision. Xemmeth E. Hartnett and David V Gale filed reports -
of undercharges on QOctober 31, 1963 and no. other reports have been |
filed to comply with the order. e
Respondents Gale and Hartnett attempted to eomply with
the suspension requirements of the decision and- respondent |
E. W. McEachern posced a notice of suspension at hi;s place of
business as rcqu:.red by order:.ng paragraph No. 3 of Decision
Yo. 65249, but he refused to comply. :.n ‘any other respect w:(th
the decision. McEachern contends that he conducted an exami- |
nation of his records to ascertain the existence of undercharges
He ' admits that in conduct:'.ng such examinat:.on he looked only at o
those transactions which he considered to be for h:l:re transporta- :
t:.on » working on the assumpt:.on that he was not required to rcview

those tracsactions which he had classified as buy and sell

’ operat:.ons, includ:.ng those transact:.ons during March 1960 wbich




the Commission expressly found were f:[ctitions i"buy andr'-seil"'-' L

transactions employed as devices to evade the mdnimum rates

(Exhibit GSEED, therefore, no attempts were made to- collect the
undercharges on these or any other‘transactions, and no adequate
reports were filed. 1In short, respondent MeEachern sought to o
ignore completely the Commission's finding that the transactions e
in question were for-hire transportation and the Commassxon s
order that undercharges should be reported and collected

Respondent MeEachern also: continued to conduct buy and

sell operations in substantially the same manner'as he had conductedf‘f"il~

then previously, thus Vi°1atlng both the cease and desist order and ¥7°l

the five-day suspension imposed by paragraph No. 2 of Declsion
No. 65249. ,“ .
' lhat respondent McEachern' s buy and sell operatlons are B
in substance for-hire transportatlon is demonstrated.by the
Consolidated Rock-Pomona Block transactions represented by'the N
documents in Part 2 of Bxhibit 75FH. Respondent McEachern o
testified that there was essentially no physical difference *‘:‘
between the operation when.conducted on a buy-and sell basis and
vwhen conducted on a for hire basis. S
Respondents rely entirely'upon the bills which they
prepaxre to claim title to the aggregate ‘and also claim the right

to determine whether the aggregate should be-hauled under thexr E

permit or as thelr own property for amounts less than minimum rates."'

ReSpondents assume no. responsxbility for the quality
o< the product and claim.no losses resulting from lack of quality

in the buying and selling of aggregate.
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' Fipdings: o SO A R |
| Upon consideration of the evidence the Commission £inds - . . §

that:

1. Respondent McEachern failed to comply Wlth ordering para- IR
graph 1 of Decision No. 65249, as amended by Decis:ton N6 656"4 by : -
continuing to violate the provisions of Mim.mm Rate Tari?£ No. 7'. |
The subsequent violations d:.sclosed result in undercharges totala.ng
$1,462,43, o E T AT

2. ReSpondent NcEachern did mot sue.pend oPerat:Lo:::s as requ:.rec
by ordering paragraph 2 of Decision No.' 65249 ‘as a:nended by | ’ -
Decision No, 65624 sor did he Pay the alternative $2 OOO ﬁne pro-— _ _‘ !
vided in ordering paragraph 8 of Decision Mo, 65249, . s .

3. ReSpondents Curtis We Lint, Erpest N, 'Howa.rd E.f - |
NcEachern, and Max "‘hompson did not f:’. le. tbe report required by
ordering paragraph 5 of Decision No. 05249 | -

4. Respondents herein have not collected nor filed any leg...a.  '.
action to collect the underchaxges as required by ordering; paragreph
6 of Decision No, 65249. R |

5. Respondents herein ha.ve not fIled the report requ:tred by
oxdexing paragraph 7 of Decision No. 65249 | .

6. 'Ihe permite held by C\:rt:.s W. Lint were revoked on July 17
1962, at the request of the permittee; the pexmits. held by \Iax | o
Thompson wexe canceled ot June 7, 1962; the perm:.te of Dav:.d~V Gale | | |
were canceled on June 23, 1964, for nonexerc:.se and the perm:tts of |
' Ermest N. Howard were suspended on April 13, 1963“ ‘Zes.ponoents |
Curtis W. Lmt, Max 'rhompson, ‘and David V. Gale ere placed on notn.ce
that no h:.ghway carriexr perm...ts will be :Lssued to them unless and |
until ev:.dence is presented to th,.s Conma.ssron tba" all p..oviox.on., :
of the follown.ng oxdexr have been fully compl:.ed w:.th.“ | |

Based upon the Fa.ndn.ngs here:.n we conclude tbat each of

the respondents herein has v:,olated the order in- Decision No. o 65249

-7" '. .
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zmanded by Decieion ho. 65624, aod thet fines ehould be eseeosedfffti |

2gainst the regpondenta as set forth io the ensulng order. ;

IT IS ORDERED that: | . o
1. Ono or before the twentieth day efter the effec*ive date ;ff
of this order, Kenneth Hartnett shall pay a fine of $500 Ernest N
Howard shall pay a fige of $500; and E. W. MoEachern shall pay s ;
fine of $5,000. | B _' r -
2. Respondents Ernest N Howard Kenneth Hartnett David V e
Gale and E. W. MtEachern shall examine their records for the periodf;'
from March 1, 1963 to the present time, for the purpooe of ascer-_
taining all undercharges that have occurred, end within ninety deys;-r'
after the effective date of this decision shall flle-with the “_
Comxission a report 3etting forth all undercharges found pursuant |
to such examination. | BRI ”,‘ :
3. Respondents kerein shall take such action includrng legal
action, as may be necessary to collect the amonnts of underchargeo‘f“~?‘

set forth herein together with those found after the examrnation

required by paragraphk 2 of this order, and shall notify the Commi

8ion in writing upon the consummation of such collect:ons.‘g
4, 1In the event undercharges ordereo to be collected by para-~
graph 3 of this order, or any part o such undercharges remain

uncollected ove hundred twenty days. after ‘the" effective date oF f

this ordex, respondents herein shall institute 1egal proceedings to~f vfbﬂ7

effect collection and shall lee with the Commission on the fir

Monday of each month thereafter, a report of the undercharges remarn-5r '

ing to be collected and sPecifying the action taken to~co11ect snch

undercharges, and the result of such action, unt11 such undercharges

kave been collected 1o full or until further order of. the Commission.;ifdnf




The Secretary of the Coumission is: dixected to cause per- o

sonal sexvice of this order to be made upon’ reSpondents.‘ As to each fq =

respondent, che effective date of this order shall be twenty days
after the ccmpletion of such service upon sudh reSpondent.

Dated at ' > Califbrnia,-this'
day of APR”_ | |

. ConmissIoners:




COMMISSIONER PETER E. I'ETCHELL DISSENTING:

The Commission has an obligat:.on to protect the cert:.f:.— ‘-; :

cates and pexmts of those carriers who operate w:,thn.n the frame—"_-.'f o
work of the Publ:.c Dtilities Code. 'rhe:.r contmuecl ex;stence m B

business is pred:.cated upon 1awfu1 compet:.ta.on :a.n the performancek""-y

of transportat:.on services,

The decision adm.'l.ts that the respondents have fan.led to"

comply with orders of this Comn::.ss;on whlch resulted from an

:.nvesta.gat:.on :Lnto the operat:.ons of the z:espondents (Case No. ';.
7134). To allow the respondents to exercise the:.r perm.ts wh:\.le s
in violation of an order of this Comm:.ss:.on, abuses the ra.ghts

of all earners

Pt

I would suspend or revoke the pemits of those respond- S

ents who have not compla.ed with oux orders (Dec:.s:.ons Nos. 65249

and 65624) .




