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Decision No.. 68SS4 
., " 

BEF'JRE 'I'BEPUSLIC UTILITIES COMMISSION OF THE' STATE': OF, CALIFORNIA'" ' 

Investigation on .the Commiss1'on's ). 
own motion into, the Operations, . ) 
Rates and Practices of" CU'RXIS'W~' ) 
LIN'!,. doing. business, as CUP..T LINT" ) 
'!R!1C!(TRANS. POaTATION, .• E'~T' N.' ," ~' 
BOwARD,. KENNETH HAR:rNET'I', _ ... liT. 
McEACHERN~, MAX THO:MPSON, and' .' 
DAVID V.. GALE. ' .. ' . '. J • 

. Case No ..71:34 .' 

, ,'" 

Enright, Elliott & Betz', by J'oseph T.. Enright, 
and Michael .J • Fitzoatrick, fOr ~esponac:nts . 
Ernest N. Howard, rGnnetE Hartnett,. E~vj ~ 
McEachern .:lnd David V. Gale.. I 

Donald Day and Frank'O'Leary,for'the COmmiSSion. staff .. 

o .p I N 10 N - - - - --- --, 
By its order dated !1arch 3, 1964> the Comission're~pene(f' 

case No.. 7134 for further bearings to determine whether respondents:, 

0:- :m.y of them, b....~e failed to comply with the orderilJS para~aphs'l,. • 
3.S <=lendcd, 2, 5 and 7 of Decision No. 65249, or ~b.etb.er' resPondents' 

h....~e violated or failed to comply with CJly order orprovis:S::on .. o(". ' 

Decision No. 65249' 0: Decision No. 65GZ4~ arid to detcrminc':whet:!:ler. " 

;,my or all of the operating. auth~rity of any of 'the'respondents,:-' 
.. 'to,:"" 

should be canceled~ revoked, or suspende'd,. ora fil:.eor,f:Lnes 
... ," ' 

imposed, and'whetbera:t.ly other order or' ordersthatmaybe':~Pp=ol-:-
• ,. '1" ,"' , 

priate should be c:ilterea in' the lawful exercise ofthc' CocInissio~,t g." 

ju..-isdiction. '. , .. ', 

PWlic lleari:lgs we:=e held'on August .11 and 12~',i964~' 

before Examiner DeWolf at Los Angeles. The matter : was subnlit~ed 
, <,,'. 

: •••••• ,. :"::",,' jI'"." 
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on August12~ 1964, subject to the filing' ofcoDcurrent'br1efs~ 'The,"'·"· 

staff brief was filed September llt 1964, aIJd,eout)sel, forresponcents ' 

filed· two letters, ,dated September 'lOth aDd 14th~ c::onta1~:rng argu"; " 

me:lts of the issues. 

RespondeDts' 'request for a p~oposed report and, their 11!ot:f.on ',' 

to dismiss are deXlied. 

RespolldeDtsKeI1lleth HartIlett, David V. Gale and:E.W. 

McEa.cherll appeared aDd testified at the hearing as· to' their oper-

ad.ons. 

Exhibits 54 FH through 73FH are copies of correspondence 

from these respolldellts to the Commission and from the ,Secretary' 

of the CotmDiSSiOD to them, some of which cODtain, lists of under­

charges and invoices. Exhibit 74FH cotls1sts of copies of Dumerous: 

invoices a:cd statements of seven aggregate producers' to respondent', ' 

McEachern. Exhibit 75FH consists of c:op:tesof Dumerous iDvoiees 
. ,:' 

aIld statemetlts, being the sales documeIlts' of . resp<)ndetlt McEa~he~D. 

ET..h:ibit 76FH is a copy of a Dotice ,of MOutltal.Xl Rock Products~. , 
. , ' ,.' .. / ~" . 

dated August 1, 1963, to "Our Truck Dealers Customers." , ,Exh:f.bie77FH 
",' I. , 

is a summary of Shipping data CODtal.Ded: 1n the records,. of ~~spoXldeDt'" 

McEa.cherll atldis in five parts which compares 'the:claimed buy':8l1di 

sell operatiotls of respoDdellt, MeEachert1' to "the' sam.e'operat1~tl::w1,tb:tb.~'·, 
minimum rates of Ts:riff' No.7. , .' 

A brief surmnary of, the, 'rate charges 8l1d the differeDces>' 

in the buy 3llcl sell traDSactioDs in Exhibit 77FH,is'as:follOws: 

, , 

:', '.',," 
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Part 1 

Sale Price 

$2,.128.02 

Part 2 

$2,7.88.82 

Part: 3 

Part 4 

$9,444'.78 . 

Part 5 

$1,964.22' 

E. W. McEACHERN :SUY ... AND ... SELL TRANSACTIONS' 
AUGUST' 1963: . 

Purchase 
Price 

Net to, 
McEachern 

$ 964.52 $1,163.50 

1,362.35 1,426'.47: 

1,838.63 

5,600.34 . 3,844.44' 

MR.T 7 
,Rate Cbg. 

$1,249.74 
(sand).' 

1 ,352.~:72~ 
(sand:: and 
gravel),: ,'" 

C. ,.> ,,: I 

2,655.86 .' 
(grave'l),· .. 

,'. D:[f~ 
ference .' 
Minus 

• ,,' I 

'. 4,222~85.,' .' 378,~4'l:" 
(sand;"and' . 
gravel)' . 

1,110.53 853.69' 1) 034,.24 , 180 .. 55; 
, (sand and, " 

gravel)' 

Plus ,. -

,. .. 

. I"".~·" 

Parts 1, 3,. 4, 5 ~- Ucdercharges 

Three witnesses, two traosportatiOD' reprC'!setltat1~e$; ,'. .' 

::.nd ~ rate expert, testified extcDsivcly 0'0 bch~lf o'fthe;c~CmisSi~n ' 
, '. 

st::.ff aDd in regard to their cxarnn3.l::totl, invcstigatior," a.nd:,!nspectio~, " ' 
, "" ' 

of ':he respo:ocetlts r opcretioDS both as· pcrm1tteclcarriers:of' aggrega:tE:,; 

so ~ mcrclumts buyiDg .:lDdscll:tng .their .. owxl.property.;~.'l:hi.:~::·t~stim~n;< 
, ". ", ' " \ 

" 'r 
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~nd the exhibits admitted in evidence, including, co;;'esporidencc of', ' 

't.b.e respondents and their a.ttorney, , show that respondent',E. :W.', 

McEachern is continuing his b~sine~sand operations in sUbstant:t~l.lY 
". ," 

. . '~ , 

No'. 65249. 

Respondents' Exhibit 52FRisa notice o·f 'susp:ens,ion.o,f ' 

operating rights of respondent David V. Gale' andEXMb:f.t,:53FRis· 

a pict:u:re of a truck .:.nd a caterpillar tr~ctor descr.ibed at: 
.' I" • 

located'in the yard of one of the respG~dc~t's compei:i..t6rs W1.th' 
. " . " . 

a stockpile of sand, and ZxlU.bit 78FH:(s apb.otOg'l:'ap1:1," of::,respondc.nt: 

McEachern's truck yard, and Exhibits 79FHl:lu:ough 86FR .;:lre copies, 
. • • '. I' j ,'!. ", 

of letters of respondents· attorney to the Commissiori:' aner'·the..: 

Commission's replies thereto. 

Respondents Gale, Hartnett and McEachern each· 'appeared· 

=nd testified in his O~~ behalf, and each testified that he, . , 

complied with tb,e order o.f the Co'lllmission; as' tosuspens1on. ·o·f . 

operations and pos~ing of notice. 'Iherespondeuts did:'n~t: controvel:t 

or deny the evidence offered by the Comm:Lssionstaff;. and"" .. 

consequently ttl.ere is no real conflict in the eviden~e ·1rit:ds. ease' 
L .',. '. 

except as to the "bona fides'" of the paper's.uponwhi~h the: cla!.tl'o. o.f;. ' 

owcership. of the respondents to the agg:egates hauic<iis·bes·c~; 3:1.<:,' 
. . . " ", . ,,', 

this c;:uestion was decided in Decision No. &524·9,. d.~tcd.April, 19',' 
. ","' 

1963. 

Counsel for respondents citeci Decision No,.' 6743~",' dated· 

June 23, 1964,. in case No.. 7808, and argued that' tb~".~p,~~at:tons 
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of rcspondCXlt Pickurelin tha.t case :o.r~ sito.:Ll.:!r to' the,' operations of, 

these rcsp0rJdents. We do Dot agree wi th cOUIlsel that thc:operations, 
, , 

are similar, 4I)d)' therefore!", om:: 'decision iothat case' !S,t)ot',per-
. .. . 

suasive or detel:minative as. 'to' our' £iDdiDgS' irJ the' ,itlstaDt:cnse'.'· 

The evidence in this hearing and theprev:Lous', he~rings'" 
points to the conclusion that these respondents could no,tlawfully, " 

, , 

conduct their operations without a" permit from' thiS: Co.mmission 
, , , 

as none of 'these respondents have any primary b1.'lS1ness' withwbic:h, 

the buy and sell operations, could be' connected. 

The evidence shows that none of the respondents', filed 
. ' . . . . 

the repons required by orderlngparagraphs. Nos ... 5 and 7 of 

Decision No. 65249 within the ninety-day period spec:if1ed by the' 

decision. Kenneth E. Hartnett and David V. Gale filed" reports 

of undercharges on October 31, 1963, and' no other'repOrts/~ebeen, 

filed to comply with the order. 

Respondents Gale and Hartnett attempted to, ~omplywith 

the suspension requirements of the decision andrespOnde!nt,' 

E. lo1. McEachern 'posted a notice of suspensionath1s~lace' 0'£ 
, ~, . . , 

business as required by ordering. paragraph No.. 3 of Deeision 
, " 

No. 65249, but he refused to comply, in' any other respect with" 

the decision. McEachern. contends that. he: conducted anexami­

nation of h!s records to ascertain the, existence, of, undercharges. 

He ' admits that in conducting such examination, he looked;:o';'iyat'" 
',I ",'./' " 

those transactions which ' be- considered to' be for hire tr.ansporta~ 

tion~ working on the assumption that he was not, required to review,' . . . ~, . 
,,"', 

those tra:c.sact::Lons which he- had classified'as bur and: se:ll' 

operat:ions~ including those transactions dur1tl8Mar~~ 1960',wb.1eh',':' 
" , 

-5-, 

'. \ .' . 



C .. 7134 - Bl' e 
,'" 

.. '-, 

the Commission expressly found were fictitious. "buy and'sell", 

transactions employed as devices to' evade the minimum rates, ,. 

(Exhibit 63FH); therefore J no attempts were made . to collect, the' 
, , . 

undercharges on these or any other transactions> and'no adequate, 

reports were filed.. In short, respondent McEachern' sought, to . , 
. " ". , 

ignore completely the Commission's finding: that the transactions 

in" question were for-hire transportation' and the Commission's 

order that undercharges shoulcl be reported and collected. ' , 

Respondent McEache,rn also,continued to'. conduct: buy and' '" 
. '.' 

sell o?erations in substantially the same ll'l3XlDer ~.he hadc~nduCted 
them, previously, thus violating bothtbe . cease' and des:tst.:orde~~:and , •... ' . 
'the five-day suspension imposed by parClgraph No.2of' Decisioh: 

'" . 
No,. 65249 .. 

That respondent McEachern's buy and sell operati.o~s. :are ." 
.. , . 

in s'Ubstance for-hire transportation is, demonstrated by the,:; 

Consolidated Rock-Pomona Block transactions represented ,by: the ' 

docucents in Part 2 of Exhibit 75FH. Respondent, McEachern 

testified that there was. essentia~ly no phYSical d:£.fference 
. . 

between the operation wheU'~onducted on a buy and~ell basis and' 

"Nhen conducted on a for' hire basis. 

Respondents' rely entirely upon the bills: which they' 
prepa:e to claim title to the aggregate and also' claim the ,right 

", 

to determine whether the aggregate should be hauledundertbeir 

pemit or as their own property for amounts. less, tb.anminimumrates., 
" . 

. " ", . 

Respondents 3SS'UDle no, responsibility' for the"qualiey: 

0: tb.e product and claim no losses resulting from l~cl<O:fqUality', 

in the buying and selling. of aggregate. 
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Fin::1ings: 
, , ' 

UPOD cODsideratioD of the' evideDce, the. CommissioD·£:i:nds' 

that: 

1. RespoDdent McEaehertl failed to comply with:orde;i'Dg.:para~' 
graph 1 of DecisioD No. 65249', asameDdedbyDecision No,~65624:;,bY 
contilluillg to violate the provisions ,of ,Minimum Rate'T<lriffNo .. "7., 

The s~sequent "v-iolatioDS disclosed result' in u:oderchargesto~li:og: 

$1,.462.43. 
, ' . ',", 

2. Respoodeot McEachern d:[d DOt: suspend operat1o:Js:ss required, 

by order111g paragraph 2 of Deeis10D No. ' 6.5249,:' as, a:neDded: by 

Decisio'D No. 65624, Dor did he pay the alter,Dative $2;OOOfiIlc-pro­

voided iD orderillg paragraph' 8: of' Decision' No-•. 65249'~ , 
3. Respondents CurtisW. Lint, Ernes·t N.Howard,:E,. :W.' 

".', ," 

McEachern, atld Max Thompson did not . £i 12. :he report required ,by 

ordering paragraph 5 of D eeisioo No. ~S249. 

4. Responde-ots herein have not collected, nor filed any , legal' 

action to collect the UXlcl~c:b..a:ges as required' by order:b')~p:a.ragrAph ' 
• " • "..!. 

6 o·f 'Decision No.' 65249. 

5. ltes.'po'OdeDts her,ein have Dot filed the reporerequired, by 
orderitlg pa:rag:r~h 7 of DeeisioD No.. 65249~ 

. .' 

6-. The ~rmits held by Curtis W. Lirit were revokedotl July 17 , 

1962~ at the requ-est of the permittee; the. perm:Ctsheld., by Max. 
• J " , • 

... 
,;., 

Thompson wexe callceled on JUtle·· 7, 1962; the permits ~;£'Da'V;i;~~Y .. , Gale~, .. '/ ... ,.' " 

were canceled on June 23~ 1964." fornonexercise;, ane.'the':pe~.es. o£ '. 

Ernest N. Howard were suspended on April 13-,.1963-~: Respondcnts:" 

Curtis W' • Lint" .M3X Thompson ~ and David v • Gale are' pl.:tced··on 'notice, " 

that no bigbway carrier perm:Z:i:S will beissued:to·the.m, unless', and 
• ' . ' ,"'1 

until evidexlca is presented to this Cotrn:l.5 .. ssio,n tbAt:all'p:ovis.1ouz· 
. .,-' , . 

of the £ollowing order have been' ful:y, complied with·,., 

Based upon the findings heI:cin we conclude: 'that each 'of, 

the respondents herein has vi(}l~~,~d the order' in,De.cisionNe> •. 65249,. 
..... -. 
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ee ':""':QXleCO by D~!"ion No. 6S6Z4~ e:od tha.t fines should 00 ase,.assed 

egli1.Ilst the rcspO"detltB a6 set forth 10 the ensuing ord'er., 

o RD E, R -_ ..... -'-

IT IS ORDERED that: 
, - , 

1. On or b:efore the twentieth day after' the effec,t1vc" date 

of 'Chis order , Ke:oDeth Hart~ett shall pay a fine of $500'~.~rnest i:T. ' I: 
Roward shall pay a fine of $500; andE. VI. McEachernsb.a.ll' pay a 

'.'., 

fine of $5,000. 

2. Respo'Ddents Ercest N. Howard, KeD'Deth HartD ett 10 : ,David '" ~,'- ' .. '. ~ 

Gale atld~ E. 'tV. McEacherD shall ex.amitle their, records~for tb.e:per:t~d, ' 
from March 1;, 1963:, to the present: time, for the purpose of ascer- , 

, . ~ . 

ta,11liDg <l11 U'Ode%charges that have occurred:, eIJd within ninety -da:Ys , 

after the effective date of this decision shall file with the 

Cotl:llissio'D a report setti'Dg forth, all'Ullderc~ges' found-'p~su~t-
to such examiTlat:'o'D. , ',' 

3. Responde'Dts kere1n shall take such action" .i'Dclu~inglegal, 

action, as may be tlecessary to collect the amounts of'Ut'Jderchargesc ,,' 

set forth hereitl" together wi tn those fOU1ld after the examiDation 
." . 

requi:::ed by p.9X'agraph 2 of this order ~ and" shall notify the Commis-: 

siol:) itl writillg upon the eonsuxnmaeion of such. ce>llections. 

4. In the ev~t undercharges ordereeto be coliectecrby pa:a­

graph 3 of this order, or any part 0:: su~h U%l~~reh~ge$'" remai'tl, ' 

U'Ocollected oXle hUIldred twe1lty days- after the effective date'of 
I • • , • 

this order, responde'Dts herei'D shall i'Dstitute- leg~l,proeeedit)gs- to. 

effect colleceion tmd shall file with the Cotmnission" otl,tb:e:'fi;;t~ 
. . ' .' 

Monday of each mOtlth thereafter;, ar~port of theUD,derch~g~s'f~ain:'" 
iDg to be collected axld specifying" the action ee.ketl,; tocolleetsuch_' 

undercharges, a:DQ eb.e result of such action, until' suC:h,utlder~~~es'­

have beeD collected in full or until further order:'of,theComm:~~£~'D;.;: 

,',' 

-8~ 
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'Ihe Secretary of the CommissioD' is' d1reetect~ to ca~e per­

soDal service of this order' to be made upon'respondents.' As, to- ,each 

respondent, the effective date of this order shall be twenty days 

after the completion of such serv1ce upon such respondeDt .. 

Dated at _____ &%l __ Fttm_ef.Ieo ____ • C81i,forllia,' this 

day of:-____ AP...;R.._IL=--___ • 196'5.' 

" ' , eommissloners:, ",;, 
. , ,) . • !," ,~ " 

." ,"~ \'" 

," 
" . 

" ", ". 

, " . ",:' .. 

.,' 

"j' ' 
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COMMISSIONER PETER: E .. MITCHELL DISSENTING: 

, . 
The Commission has an obligation to< protect the certifi-' 

cates and pe:r:m.its of those carriers who< operate wi:thinthefraxne- . 
- . . . . . , 

work of the Public Utilities Code-. Their continued existence in . 

of transportation services.' 

The decision adnU.ts. that the respondents have failed .to. 

comply with orders of this Comttission, which resulted 'from.· an . 

investi9'ation into the oPerations of' the responaents (Case No·. 

7134). To allow the respondents toexereise their" perrnts'while 

in violation of an order of this 'Commission; abuses"the-iights 
, •.••• , l 

of all carriers ... 

I would suspend or revoke. the perndts of tho:~e:' resPond;';;' 

ents who have not complied with our orders (Decisions No's.: 6524·9," 

and 65624)_ 

" ,'l' 
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