CORCWAL

BEFORE THE PUBLIC UTILITISS COMMISSION OF THE STATE OF CALIFORNIA © '

Decis:l.on No. 68873 o

XKAY X. KIDD, doing busimess as
RADIO DISPAICE ENGINEERING COMPANY,
Complainant:,
vS. V‘

THOMAS R. POOR, doing business as
<ERN RADIO DISPA:ICI—I

 case No. 7397
| (Filed July 12, 1962)

Defendant .

In the Matter of the Application of
THOMAS 2. POOR, doing business as
XERN RADID DIoPAICI-I for a certi-
ficate of public convenience and
necessity authorizing mobile radio

comnmications sexrvice as a public
ut:.lity.

Application No. 45121 n
(Filed January 18, 1963)\ :
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Silver & Cole, by William L. Cole and ‘
Bertram S. Silver, for complainant im
C. /397 and protestant in A. 45121.

Bexol, Loughran & Geernmaert, by Bruce R.
Geernaert and Orrick,. Dahlquiot,
Eemngton & Sutcl:.ffe by Warzren A.
Palmer, for defendant in C.”7357 and
applicant in A. 45121. .

Homer Harxis for Allied 'relephone Company's
Aszociation and Ralph Hubbard, for
California Farm Bureau Federa.txon, Lerm
County Farm Bureau, interested parues :
in A, 45121. |

Hector Anninos and Paul Popenoe .Ir. , for
Commisoion sta.ff ,

OPINI")N‘

Both ¢°mP1ainant' Kay K..K:.dd doing businesa as | o
Radio Dispatch Engineering Company, and defenda.nt ‘rhomas R. Poor, ST
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doing business as Kexn Radio Dispatch, -ere‘publicvi:tility teylephbn‘e_ , R

corporations authorized to operate as radiotelephone ut:tlities ' o
pursuvant to Declsion No. 62156, dated June 20 1961 :Ln Case No 6945. |
That decision, often cited as the grandfather r:l:ghts decision, stated
in oxdering paragraph 1: :
‘Each radiotelephone utility lis-ted in
Appendix A attached hereto and made a:
part hereof is authorized and directed
to continue its Califormia intrastate
public utility communications service
at the rates and charges and undex the
conditions authorized by the Federal
Communications Commission in effect on
the effective. date of this decision."
On the effective date of that dec:’.sion, July 10 1961
couplainant, Xidd, was opera.t:{.ng as a miscellaneous comon earr:ter
in Xern County pursuant to licenses {ssuved by the Federal Comuni- o
cations Commission (FCC). Undex. these 1:[censes x(:!’.dd wa.» authorized T |
to operate four base stat:!.ons and several eontrol po:tnts > one of -
the eontrol points being loeated :'.n the City of Bakersfield Also, o
on that date, defendant, Poor, was operating as a miscellaneous R
' common carrier in Xern County pursuant to 1icenses :I’.ssued by o
the FCC. Under these licenses defendant was authorized to operate
a2 base station at a location south of the City of 'raft a.nd a
_control point in the C:Lty of Taft. R
In substance Kidd alleged that Poor had extended his
radiotelephone system into the City of Bakersfield and that the :
utility operatiom, as conducted by Poor in the C:Lty of Bakersfield
constituted a contxol point which was not authorized by the I"CC

on the effective date of the grandfather rights decisi;on, and
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therefore Poor's Bakersfield facility was mnot covered by said
decision, nor had it been authorized by any sub.,equent decision. x
Complainant requested that an, order ‘be issued | ,
requiring defendant to cease and desist all radiotelephone utility -
operations eithexr directly or indirectly in the City of Bakersfield s
~ In substance, Poox denied complainant s allegations that L
he was conducting an umauthorized operation in the City of | __
Bakersfield and alleged that the facility in question waa operated
simply as a message center, not. as a control point, and that, |
as such, it was in full compliance with the FCC Rules and Regula-- :
tions. , o ,
On January 18, 1963 defendant ?oor, filed Application
No. 45121, allegiong that in his opinion his operations were o
authorized by the grandfather rights decision, but requested that |
if the Commission detemined that such sexvice required additional
authorization, a cert:.ficate be issued authorizing tcher continuance
of his radiotelephone service as it existed on July 10 1961 or _‘v -
in the alternmative, if it were determined that said operation
had already been authorized the application be dism.issed | |
Hearing of this complaint and application on a consoli- '
dated record was held before Examiner Patterson in’ Bakersfield ‘. ,
on January 30 and 31, 1963. At the conclus;on of complainant s
direct presentation in Case No. 7397 defendant moved to dismiss
the complaint on the ground of complete failure to establish |
even a prima :Eacie case. No evidence was taken at that time on
the application proceeding. Briefa were filed by defendant
and complainant in suppozt of or in 0pposition to |
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the motion. By Decision No. 66374 dated November 26 1963‘ the
Commission denied defendant s mot:’.on and ordered further hearing
to. allow defendant to present his defens«a :Cn Case No. 7397 |
and hxs affirmative showing in Appl:ication No. 45»121. - .
Sald further hearings were held in Bakersfield on May 19, |
20, and 21, 1964, and in San Francisco on June 26 19610 Theu; N |
patters were submitted upon receipt of concurrent 'briefs and a.::'e .
now ready for decis:f.on. | ' N
The broad issues involved in these ptoceedings concern

the xespective operating rights of two competing rad:l.ot:elephone

utilities. These operating rights stem from conditions aut:horized |

by the FCC in effect on July 10, 1961. The record shows that on B
that date Poor operated a radiotelephone syst:em w:'.th a base station
on Pelato Hill, south of Taft, commected by rad:!.o l:{.nk to a
telephone answering servi.ce at 400 - >th Street in Taft, wh:[ch
undexr contract 57 Poor operated both as a cont:rol po:.m: and as a-f_‘ :

message cemter. On that date Poor also operated a facili.ty at .

his own telephone answering serv:f.ce at 1222 Caliform.a Avenue :I.n

L/

Control Point. A control point is an operating
position at which an operator responsible for
the operation of the transmitter is statiomed

and which is under the control and’ supervision '
of the licensece. 3

Message Center. The point: at which messages from
i?ez'zﬂ':'grs of the public are accepted by the carr:ter
for transmission to the addressee. -

Control point and message center are defined in Sec. 21. 1 of R
the FCC Rules and Regulations Part 21 as follows: ‘
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Bakersfield through which messages from ox to his subscribers o
could be handled and wh:(.ch he class:[fied as a message center. : :rhe"
Bakexsfield facility was connected to the Taft control point by‘ .‘

a leased telephome circuit. Poor: testified that in April 1961, -
since the majority of calls made by his subscribers required long _jl
distance calls to or from Bakersfield be had requested a foreign
exchange line from the Xern Mutual Telephone Company'and

The Pacific Ielephone and Telegrapg/Company, pursuant to FCC

Rules and Regulations Sec. 21.513.7 These landline telephoue-v7"

utilitxes, sexving Taft and Bakersfield respectively, informed .

hin that thelr tariffs did not provide for a. foreign exchange line

between Bakersfield and Iaft, and Kern,Mutual suggested,the

private line as an alternative.cyll L
Defendant's. base station on Pelato Hill the control

point in Taft, and the radio link between the control point and

the base station, were spccifically authorized by FCC license _ |

(Exhibit 3), but no mention was made'in the license of defendant s “&

2]
= Sec. 21.513 LOCAIION OF MESSAGE CENTER
: Within the service area encompassed by*the field

strength contour of each base station as defined in
Sec. 21.504, there shall be at least one message'center
so located that the major portiom of subscribers' local
exchange landline telephone calls, which originate ox
terminate in such area in conmjunction with messages .
transmitted or received by said stationm, cost no more
per call than the local message single unit rate.  In
cases where the control point of a base station is not
so located, a public foreign exchange telephone circuilt
shall be provided to afford service so that a radio
service subscriber may comamunicate between such points:

at a cost per call not in excess of the local message
single wmit rate. : o
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Bakersfield facility. In the tariffs filed with this Commissiom,

pursuant to the ‘grandfather rights decision, defendant i l'isted? -
message cemters at 1222 California Avenue Bakersfield and |
400 - 5th Street, 'l‘aft. Subsequently, the Bakersfield message
center was moved to 231.5 Q Street, Bakersfield . .

At the initial hearings in Bekersfield in January 1963 L
extensive testimony was. presented describing in detail the manner
in which calls were placed through both of defendant s message |
centers and the extent to which operators in each of these facili- "
ties had the ability or the responsibility for control of the
rad:.o transmissions. It was complainant s pOsition that the -
evidence demonstrated that the Bakersfield facility fxmctioned as.
an ‘unauthorized control point. Defendant, on the otber hand
-wmaintained that the Taft facility. constituted his only control
point and that the Bakersfield facility operated. only as a messagei
center. Subsequently, the status of defendant’ s Bakersfield
operation was clarified following an exchange of correSpondence N
between the FCC and Poor's and "(idd’s vIashington attomeys when -
the FCC, on January 14, 1964, licensed Poor to operate a control
point at 2315 Q Street, Bakersfield (Exhibit 21) .

The record in these proceedings indicates that there is
a lack of understanding as to the distinction between control o
points and message centers and particularly as to the authorization.«‘
required for their establisbment and" operation. Effective _ |
regulation of radiotelephone utilities requires that this laek of
understanding be dispelled and that the reSpective jurisdictions
of the FCC and of this Commission concerning control points and
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message centexrs be clearly understood In considering the __ld o
respective responsibilities as related to- radiotelephone utilities, ’
it may be stated that in general the FCC is concerned primarily \
with those elements-associated with the control and emission of
radio signals, whereas, this Commission is- concerned primarily
with those elements which affect the relationship between a
radio-telepbone utilicy and the public.

When examined in the context of the above broad 1ine
of demarcation, it may be readily seen that a control point, whichiﬁ"
is defived in Section 21.1, supra, and detailed requirements for B
which are set forth in Sections 21. ll8-and 21.515 of the FCC Rulest
and Regulations,B/ is so directly'associated with tbe emission of |

2/The most significant portions of these~sections of the FCC
Rules and Regulations are as follows:

Sec. 21.118 TRANSMITIER CONSTRUCTION AND INSTALLAIION
ekcichle

(d) =Zach station in these services, which is required
to have a persom on duty and in charge of the station's
operations during the normal rxendition of service, shall
be provided with at least onme control point. Prior.
authority from the Commission is required for the instal-
lation of any control point which is to be more than 100
feet from the transmitter or which is to be at :an address
different from that of the transmitter.

Sec. 21.515 CCNTROL POINTS, DISPATCH POINIS AND-
DISPATICH STATIONS
dekdedede
(¢) At each control point for a base station or. fixed

station in this service, the following facilities will
be installed:

¢9) Equipment to permit the responsible radio
operator to momitor aurally at such intervals as may
be necessary to insure proper operation of the inte-
grated communication system, all tramsmissions origi-
nating at dispatch points under his supervision and
at stations with which the base station communicates.
(2) Facilities which will permit the responsible xadio
operatoxr eitber to discomnect immediately the dispatch
point circuits from the transmitter or immediately to
render the transmitter inoperative from any dispatch
point associated therewith. : S

.-7?’
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radio signals that it properly falls within the Jurisdiction of the

FCC, and, indeed, as the record shows, the location of control poantﬂe,:"‘ﬂ

is licersed by the FCC. Since, however, the 1ocation and“number
of control points does not directly'affect the relationship between
a racdiotelephbone utility amnd the public, it may he concluded that
corntrol points are not a primary concern of this Commission. - )
wWith Tespect to message centers the situation is entirely |
diffexent. The FCC Rules and Regulations provzde—a definition of
ressage center in Section 21.1 and a minimum requirement for S
location in Section 21 .513 but there isno provision for FCO
autnorization and the radio station licenses issued by the FCC‘
give no indication of message center location. The location and
cumber of message centers: has a decided effect upon the relation-“
ship between a radiotelephone utility and the public, for the o
location of message centexs wi h.reference to telephone exchange J
iarea boundaries will affect the cost’ of calls and hence the useful-‘ o
ness of the service co the public,,_ It 1S apparent that a: radio-n
telephone utility’ operator may expand the scope of his operation )
without expanding his service area as measured hy the 37 dbu contour
simply by JudaciouS-location of message centers.' It is also
apparent that location of message centers in fringe areas and

particularly outside of the 37 dbu contour could result in inferior

service and could raise questions of competltion with other radio-i}‘_j'w

telepnone utilities.i Because of the effects which message center |
loca.ion.may kave upon all these elements concerning the relationship
between a radiotelephone utility and the' public it may be concluded

that message centexs are a primary concern of this Commission.,-lyhfiygza )
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- should be kept in mind, however, that since control point functions

and message center functions are often performed by'the same per-t?7

sonnel at a single locationm, the facilities at such a location maj?, o |

be an important concern of both the FCC and this Commissiongiu_
When radiotelephone utilities filed tariffs purSuant to

Decision No. 62156 the Commission initiated control of message - e
¢centers by requiring that the location of message centers be sPec~—‘)(f."‘
£ied in the preliminary statement Section of. the tariifs. Almatterf-g
which requires some clarification is the determination as to wha. ""
actually consritutes establishment of a message center. In the |

se before us, Poor established a message center‘in Bakersfield
by connecting a telephone answering service in Bakersfield with |
his Taft control point by a leased telephone circuit., The evidence
shows that if foreign exchange service had been available N Poor
could have established the sane message center function inrthe ‘
Bakersfield area by means-of a foreign exchange line from Iafr to
Bakersfield. It may'be seen then that for uniform and adequate o

l

control of message center locations-the use of & foreign exchange o

line by a radiotelephome utility should be considered‘as establish* ‘ﬂ;:‘a"

ing a message center at the "foreign".end of the exchange line.‘ |
Turning now to the Status of the facility operated by

Poor in Bakersfield the ev1dence clcarly shows that thaf facility

was operating as a message center on July 10 1961 the effective ft-h“"

date of the grandfather rights DeciSLOn No. 62156 ln that

decision we found that-
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"Public convenience and necessity require .
centinuation of the California intrastate 'j
radiotelephone gexvice as presently offexcd
and that utilities rendexing such service
should be authorized and dixected to.

continue in operation under present rate
levels and conditions of service."'

It appears then that since Poor' s operation of a message center 1n j;
| Bakersfield was a condition of service* exiSting on July Lo 1961 Vf
| it falls within the authorization granted by Decision No. 62156
zo further authorization Is required and therefore Application

No. 45121 should be cismissed Whether or. not the Bakersfield

facility also operated as a control point is not relevant to-our .*“'"

. determination.

The evidence shows tha* Poor and Kidd compete vigorously |

for subscriders in and around Bakersfield and that Kidd's businesv ijf

nas 1ncreased despite the competition from Poor. Tne reco—d

also shows that on at least one occasion, Poor departed from'&xs co

filed tariffs by offering free service for several months as an

inducenent for a subscriber to take)his service. Such discrxm

natory action by a pueblic utility cannot be condbned and detendant,rf

Poor, is placed on notice that his filed tariffs mast be applied
uniformly'without discrimination. | _ | s ,

After a careful consmderation of theientire recorc;fwe*ﬁ |
£ind that defendant was operating a meusage center in Bakersfield |
on July 10 1961, the effective date of the grandfather rights
Decision No. 62156, and said operation falls within the authority
granted by said decision. In Ilght of the foregoing finding, we_"
further find that CaSe No. 7397 is without merit.m.
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We conclude that Gase No. 7397 -and Application No. 45121
should both be dismissed. | Coe T

IT IS ORDERED that: o
1. Thbomas R. Poor, doing business as. Kern Radio DIsPatch
‘:.s authonzed to operate a meSSage center in Bakersf:.eld by v:irtue
of the rights granted by Decision No. 62156.
2. Case No. 7397 is d‘ismissed.' |
3. Application No. 45121 is d:.smissed | _ ,
The effectn.ve date of th:[.s order sb,all be twenty days
“after the date hexeof. e
| Dated aﬁ San Francisco , Ca-liior.".nia,,.:"«\th;{.',é‘-i _émﬂday

of { & & ‘- é 5 19_6‘.5‘.*

e

e Comissioners, |




