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Decision No. 68873 
-~;;..;;;...:...;:::~-

BEFORE THE PUBLIC U'l'ILITIES COMMISSION OF THE STATE ,OF CALIFO'RNIA. ::,' " 
" " 

r~ K. ...aDD, doi:ng business as ~ 
RADIO DISPATCH ENGINEERING COMPAN'l ~ S 

Complainant, 

vs. 

THOMAS R. POOR, doing. business. as 
:<ERN RADIO DISPATCH, 

. Ca.seNo,~ ,7397 . ," " . 
(Filed July 12',. 1962) . .-

. '" 

Defendant. ) 

----------------~~ 
In the l~tter of the Application of 
THOMAS R. ~OR, doing busiDess as
!<Elm RADIO DISPAI'Cli,. for a certi
ficate of public convenience and: 
uecessity authorizing mobile radio, 
communications service as a public 
utility. , 

~ 
~ 

Application No.' 4512'1 .' 
(Filed January 18:, 1963) 

---------------------------------
Silver & Cole, by William L. Cole and 

Bertratl S.. Silver, for complainant in 
c. 7'597 and pro-testant in A .. 45-121. 

Berol, Loughran & Geernaert, by Bruce R. 
Geeruaert) and Orrick,. Dahlquis.t,. 
Herrington & Sutcliffe, by Warren A. 
Palmer, for defendant .in c./'J91 and 
applicant in A. 45121 .. 

Romer F!a.rris for Alliecl Telephone Company's 
ASsociation and Ralph Hubbard·, for 
California Faxm Bureau Feaeration,. :<ern 
County Farm B.ureau,. interested parties 
in A. 45-121. .." 

Hector Anninos and Paul Pope.noe l · Jr~, fo,r 
commIs&ion s~aff. ' 

OPINII')N -- ..... '----
Both complainant, ~~y 1<. -ltidd, doing -business as 

, ." , , 

Radio Dispatch E1'lg1:o.eerlng. Company,. and defendant:, Thomas:. R:'.<,Poor~ , 

-1-



'. I' 

,0. 

, ~~, 

I" ",.' 

doing business as Kern Radio Dispatch, are' public'utility telephone: 

corporations authorlzed to operate as radiotelephone utilities 

pursuant to Decision NO'. 621.56-, dated June 20, 1961,. inCase' No,. 6·94.5-. 

That decision, often cited: as the grandfather rights, dec:Lsion',. ,stated " 

in ordering paragraph 1: 

lEach radiotelephone utility listed in 
Appendix A attached hereto and made a 
part hereof is authorized and' directed
to continue its CalifO'rnia intrastate 
public utility communications service 
at the rates and charges and under the 
conditions authorized by the Federal 
Communications Commission in effect on 
the effective, date of this decision.'t . 

~ the effective da~e of that decision, July 10·, 1961, 

cocplainant, :<1dd, was operating as a m1scellaneous:commonearrier 
" , i 

in ~<ern County pursuant to licenses iss.ued by' the Federal Communi-
, , . 

cations COmmission (FCC). Under, these licenses "K1dd:was authorized : 

to operate' four base stations and~ seVeral control points,. one, of, ,,' 

the control points being. located in the City of"Bakersfield.. Also,: 
'. ',. 

, .. , 

on that date, defendant, Poor JO was operatiDg: as a misceilaneous , 
" ' .. 

com.on carrier in !<ern County pursuant to licenses issued",by' . 

the FCC. Under these licenses defendant was author:[zed;;to- operate 

a base station at a location south of the City of Taftand':,a" 

control point in the City of Taft .. 

In substance, ?..idd' alleged, that Poor had.excended his 
, , , 

:radiotelephone system into the City of 'S'akersfielcl,. and: that the 

utility operation 7 as conducted by Poor in the City of Bakersfield,. 

constituted a control point which was not authorized:, by. the FCC' , 

on the effective date of the grandfather r1ghts,dec:tS1on~.~d 
" , '. . 
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C: 7397 ~ A. "21 aT /ied* 

therefore Poor's Bakersfield facility was not covered by' said 

decision, nor had it been authorized by any subsequent decision .• ' 

Complainant" :eq:uested that an. order be' issued, 

requiriug defendant to cease and desist all radiotele.phone·· utility .... 

operations either d1rect;ly or indi~eetly in· the City: of Sakersfield.'· 

In substance, Poor denied cotllplainan~' sallega.tionstha~· 
he was conducting an unauthorized operation· in the' City' .of . 

. . 

BaI<:ersfield and alleged that the facility in question: was operated': . 

simply as a message ceuter,not.as a contro,l point, and that, 
. "'. ", , .' ;' ' 

as such, it was in full complianc.e wi1:h. the FCC Rules,: and:' Regula-

tions. 

On .J'anual:)" 18:~ 1963·, defendant, roo,r, f:i.led~ App;1ca.tion . 

No. 45121, alleging that in h1.s opinion his operations' were' 

authorized by the grandfather rights decision, . but: .requested that . 

if the Commission detemined that such service required a;dditional 

authorization, a cert;ificate be· issuedauthor:tzing the" contillu..a.nce· 
. , 

of his radiotelephone service as (texisted on JUl.y· 10", 19&1, or 

in the alternative, if it were Oetemi:ned' that said operation: 
. ' 

had already been authorized, the application be dismissed. ': 

Hearing of this. complaint and application on a consoli

dated record was held before Examiner Patterson in'Bakersfield, 

on Januaxy 30 and 31) 1963,. At the conclusion of complainant's 

direct preseneation in Case No. 7397 ~fendant moved,: to·dis1'niss. 

the complaint on the grounc1 of.compleee failure'to establish 

even a prima facie caSe. No evidence was.' taken at. thaetiXne on 

the app-lieation proceeding. Briefs were filed by de£~ndant 
and complainant in support· of or in oppoSition' to' ." 
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. C •. 7397" A. 4~1 - BTl ied* 

the motion. By Decision No., 663747 dated November 26·, ·,1963:,tbe' 

Commission denied defendant r s motion and' ordered' f~rthe~ hearlog, _ ',' 

to" allow defendant to present his de.£ensQ :tn Case No-. 7397' 

and his affirmative showing in Application No. 4.>121. 

Said further hearings were held in Bakersf1elcf. on May 19, 

20" and 21, 1964, and in San Francisco on June 26, 1964 .. ' !'be: 

matters 'Were submitted upon receipt of concurrent'bri~fs. and are 

now ready for decision. 

The broad 1ss008 involved in dleseprocee~D8s. concern' 

the respective operating rights of two compet~ 'radiotei~bone 

utilities. 'Ihese ,operating rights stem from eondit;[onsauthorized> 

by the FCC in effect on July 10, 1961. the record shows that on ' 

that date Poor operated a radiotelephone system with a base station' 
, . . -

on Pelato Hill" soueh of Taft, connected by radio- ,link to- a . ',.' . 

1:elephone answerl:ng service at 400 '- 5th Street in Taft , which' 

under contract to Poor operated both as a control point and as a 
1/' , , 

message center.- On that date Poor also' operated·' a :facilitY,at. 

his own telephone answeriDg service at 1222 Cali'fO'rni.'1· Avenue in 

!l Contre>l point and message center are defined in· Sec.· 21~lof 
the FCC Rules and Regulations~ Part 21 as follows: . 

Control Point. A control point is an operating; 
position at which an operator responsible- for. 
the operation of the trAX)sm:ftter:£s stationed 
and which is 1J1lcler the control and supervision 
of the licensee. 

~e Center. '!'be point at which messages. from' rs of £fie public are.acceptedby tbecarrier . 
for transmission to the addressee. ... ....., 



C: 7391, A. &21 - HI 
, " 

'"',<.' ,.", 

": 

Bakersfield through which messages from or to his: subs~r1bers 
" , 

could be handled 3:ld which he classif:tedas': a message cente'x:~' 'Ihe~ 
i \! I' 

Bakersfield facility was connected to the Tdtcontrol, point by, 
a leased telephone circuit. Poor,;testified that in ~pr:i.l" '19~1,.. 

, "/ I 

since the majority of calls made by ,his subscribers required: long, " , 
, " 

distance calls to or from Sakersfield, he had requested' a: fo,reign: 

excbange line from the Kem Mutual Telephone Company and· 

The Pacific Telephone and Telegraph Company ~ pursuant to, FCC 
2/ ' 

Rules and Regulations Sec.. 21.513.- These landline telephone-

utilities, serving Taft and Bakersfield, respectively ,!nformed' 
, " ," 

him that their tariffs did not prov:tde for a, foreign, exchange 'line: 

between Bakersfield: and 'Iaft, and'!<ern Mutual sugge~ted'~e'" 

private line as an alternative. 

Defendant's, base station on Pelato Hill, the control 

point in Taft, and the radio link between, the, control-point and 
'. . . 

the base station, were specifically- authorized by FCC licerise, 

(Exhi~it 3), but no mention, was made in' the' license ofdefendant"s • 

?:..I 
Sec. 21.513 LOCATION OF MESSAGE CENTER 

Within the servi.ce area encompassed by the field 
strength contour of each base station as defined in 
See. 21.504, there shall be· at least one message- center 
so located that the major portion of subscribers t local 
exchaIlge landline telephone calls, which o,rig1nate or 
terminate in such area in conjunction with messages, 
tr811smitted or received by said station, cost no more 
per call than the local message single unit· rate ..In 
cases where the control point of a'base station is not 
so located, a public foreign exchange telephone-ci.rcuit 
shall .be provided to afford service so that a radio 
ser.rice subscriber may' eox:m:nunicate between such points 
at a cost per call not in excess of the local.message 
siDgle un! t rate ~' ' 

'" 
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:eakersfield facility. In the tariffs filed' with thisCommiss10n~ 

pursuant to the grandfather rights decision,. defendant· listed'" . 

IIlessage centers at 1222 California Avenue,. Bakersfield, and 

400 - 5th Street, T~t.. Subsequently, the Piakersfleld messase 

center was moved to 23]5. Q Street, Bakersfield. 

At the initial bearings in :Sakersfie'ld'1uJanuary~ 196,3·,. 

extensive tes'ttmony was presented de'serib:L1lg in detail,' the manner 
.' , 

in which calls were placed through both of defendant's message 

centers and the extent to which operators in each of these' facili

ties bad the ability or the responaibi11tyforcontrol of the, 
. ' 

radio trmsmissions. It was complainantts position that the 

evidence' demonstrated that the Rakersfield facility' functioned' as·' 

an'tmauthorized control point. Defendant·, on the other hand,,. 

. maintainecl that tbe Taft facility. constituted· his 'only c6~trol " 

point and that the Bakersfielcl facility operated only, asamesssge 

center. Subsequently,. the status of defendant:' s B~ersf:[e'ld': 
, .-

operation was clarified following an exchange of correspondence' 

between the rCCand Poor' $ and !<idd's vlashington. attorneys when 

the FCC, on January 14,. 1964,. licensed Poor to operate a control 

point at Z31S Q Street, Bakersfield (Exhibit 21). 

The record in these p'roceedings indicates. that 'there is 

a lack of \1llderstaXld1ng 85 to the distinction .be'tWeen control' 

points and message centers, and particularly as to: the 8utho,rization 

required for their establishment and operation. Effective 

regulation of radiotelephone utilities requires that this' lack of 

tmderstand1ng be dispelled and that the respective Jurisd:l.ctions 

of the FCC and of this Commission. concerni218control'points::and 
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message centers be clearly understood. In considering. the 

%'espective responsibilities as related to,~adiotelepbon~ utilities;. 

it may be stated' that in general the FCC is con~ern~d' primarily:: .. · 
. " 

with those elements associated with' the controlan'd' emiss:Lono£ 
.' 

radio signals. whereas. this Comc:d.ss1on is: concerned primarily. 
. . . . ", 

with those elements which affect the relation~h1p" between a 

radio-telephone utiliey and the pUblic. 

v1b.en ex.axni'ned in the: context of the abo\~ ':bro~d:l:tne 

of demarcation, it may be readily seen that a control poitlt. which 

is defined in Section 21.1. supra ~ and deta11ed~ requirements. f()~ . 

which are set forth in Sections 21 ... 11& and 21.51's'0£ the" FCC Rules. 
3/ '.' . . .... 

and Regulations, _ .. is so directly associated~ with . the emission of 

~ The mos·t si.gn1ficaxl1: portio;;"s of these sections of the· FCC 
Rules .and Regulations are as follows: . . 
Sec. 21.118: TRANSMITTER CONSTRUCTIQN AND INSTALLAl'ION 

****"~ 
(d) Each sta'tion in these services) which is required 
to have a person on duty and in charge of the station's 
operations duriDgthe normal rendition· of· service, shall 
be provided with at least one control point. Prior· 
authority from the Commission is required for the instal
lation of any control point which i's to be more. than 100 
feet from the transmitter or which is to be at :aJl address 
different fX-Olll 1:hat of the tr8nSmitter .. 

Sec .. 21.515 CONTROL POINTS, DISPATCH POINTS AND· 
DISPAtCH STATIONS 

Icki .. tJl 

(c) At each control point for' a base station 'or fixed 
station in this se1:V1ce, the following faeil:t1:ies will· 
be installed: . ..' .. . 

(1) Equipment to pe'mit the responsib·le radio· 
operator to monitor aurally ats\lch intervals as may . 
be necessary to insure proper operation of the :[nte-. 
grated communication system. all transmissions' .origi
natiug at dispatch points under his supervis.ion and . 
at: stations. with wb.:lchthe base station commllnicates. .. 
(2) Facilities which will permit the responsible radio 
operator either to disconnect imme.d1ately the 'dispatch 
point circuits from the transmitter or· immediately to 
render the transmitter inoperative from . any dispatch' . 
point associated therewith.. " . " ." 

-, ... 
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...... 

=adio signals that it: properly falls within the jurisd1etionof ,the 

rcc~ and, :indeed~ as the reco=d shoW's', the location of' e~nt:tolpo-:tnt~, 

is licensed by the FCC. Since, however, the location and< n\lmber 

of control points does not directly affect the relationsbip':be~een 

a =aCio~elephone utility and the public ~ it may be'concluoo:(1 .~t::' 
. , . 

control points are not a primary concern of this 'Commission. 

With respect to message cente~s thesituatiorii~'entirely, ' 

different. 'Xhe FCC R\:les and Regulations ,provide- a def:£.nition ,of 
, . 

xr..essage center in Section 21.,1 and' a min:1m\lm requirement for' 

location in Section 21.513, but there isno provision fo,r:'FCC 

authorization and the radio' stat:r.on licenses issued bytbe ., :FCC 

give no indication of message center locati.on~ . The .1ocatio21:and' " ' 
.' . 

n\:D.ber of message centers has, aclecided effect upouthe' re]:ati.on~ 
. .' 

ship between a radiotelephone utility: and the publie" for the .. ' 

location of 1l:lessage centers wi~h reference. t~ telep~ne e:itehange 
: area boundaries will affect the cost of calls. andhencethe·:'useful-

. , ~ . 

ness of the service 'Co the public ~ It is apparent that' a,~r~d!O- . 
, , ' 

telephone utility' operator ~y expand the" SCOpe of ,his.:, operation' 
• I '. " . 

without expanding his sexvice area as measured by the 37' dbu,contour 

simply by judiciOUS location of mesS<lge eenters~It 'is'a~so, .... , 

appaxent that location of message centers infringe' are~ ,'~d . 

p.3.rticula=ly outside of the 37 dbu contour co~ld: rcsui t·· :tn·:t71f~·rior 

service and eould raise questions 0'£ competition. w:tth< o,ther. radio'- . 
," 

telepbone ~~ilities. Beeause of the effects'wbich,,·messagecerit~r,:,.' . 
. ':1, .~" ",'., " 

location "::l3:'j have upon all these elements. concer:ililg the' relationship· .. 
'. ' . .",...:." 

. ,!""'~"'.' . 

betwe~ a radiotelephone utility and the' public', it TJUlY- be coneluae~·,' 
' .. 

, . , .. ,', . 
tbat message <::ent:ers are a primary concern of this Corm:riiss:Lon: .. : '.It· 

''','< .,', 
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" . ,' . 
. , 

should be kept in mind, 'however, that sinceeontrol pointfunc,tions 
" . ,"-, . . 

and message center functions are o,ften performed:' ,byt;hesaxne'per,,:,' 

sonnel.at a single location, the £acUitiesats~~haloe"'tion=7 
be an lmportant concern of both the FCC and this, Commission~ ',' ' " 

, I • , 

When radiotelephone utilities f1Ied':tar~f£s,.pursu.."m.tto, '\ 

Decision No. 62156 the Cotmnissiou' initiated control' ofme:ssage' , 

centers by requiring that the: location of me'ssage cen:ers be', spe.~~-/ 

fiec. in the' prel:imi:cary statement secti.on.' o,f,the tariffs·.. A l'I'l4t'1:er 
. " -

which requires some clarification is the determination ,as to,whaZ 
, . . "., 

aetually constitutes establiShment of a message center~'In the 
',; .' , .' .' ," ',' ", '" ':'. ,'\ '1 :.<,: , .-

case before us, Poor:, establishe<1 a message c'euter:: in Bakersf!eld," 

by connecting ~ telephone answering. serviee ixl 'Ba.kersfie-ld',with: . .,' . 
. . .' ',' , , . ~,' . 'I' ' 

his Taft control point by a leased telephone eircuit .. ',. ,The'ev:r.~ence', 

shows that 1£ foreign e:Kehange service bS:d been.'av.~diable~ Poor,' 

could have established the same t:lessage· ce,nter funct:ioninthe' 

Bakersfield area by means of a foreign excb.3nge line· from'Taft toe.' 
, '1, > ' ..... ',: 

Ie may be seen then that ··for . uniform' and adequate 

control of message center locations th~ use ofa'forelgn'cxcha~ge 
. ;1 

line by a radiotelephone utility shoulabecons:tderedasestabl:tsh-
, ~i ' , 

ins a message center at the "foreign" end 0'£ the" excb.a~ge. l:ttie.', 

Turning now to the status· of the facility' ope~ate'dby 

Poor in J3a.kersfield~ the evidence' clearly snows ,thatth::t't,faC1iitY' 

was operating as a message center on July la". '1961,:th':!· ~ffective' 

date of the grandfather rights DeciSion No. 62156~ In'that' 

4ec~sion we found ~t: ~,,' , 

" " 
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"Public convenience and necessity require' ' 
continuation of the- California intrastate 
rac!iotelephone service as presently offered 
and th:!t utilities rendering such Se:vice 
should be authorized and:, di::ected to·. 
continue i:l operation under present rate 
levels and conditions' of service.tt .' 

:t appears 1:hen that since Poor's operation of a. message center in 

Bakersfield Ws.s a "condition ofservice~f exis,ting on 'July 10, 1961~' . 

it falls within the authorization granted by Dec'is:(on'No:~6215&, 

'::.0 further autborization is required, . and therefore Application.' 

No .. 45121 should be dismissed. Whether or. not the • &·ker·s.field· 

f:lcility .:llso opcratec! asa control po:I.nt.is~otrelevari.t:t<>:()Ur 

determination. 

The evidence shows that Poor and Kidd.compete vigox:ously' 
." 

for subscri~er$ in and around Bakersfield and tb.atKl.c1d'.s bus~iness .. 

has increased despite the competition from Poor.. The recoid' 

also shows that on at least one occaSion, 'Poor departed>£rom·lrl·s· 

filed tariffs by offering free service for several months as' au 

inducement for a subscriber to take his service .; Such d:J:scrim.i~ 

natory action by a p\:b!ic utility ca1.'lnotbe condoned and'defendant, 
.. 

Poor, is placed on notice that his filed tariffs must be applied.' 
. . . 

uniformly withou't: discrlmitlation.. . ... Z' 
After a careful consideration of the entire record, ,we '/ ....•.. ' 

. . . 
:ind that defendant was operating. a message·, center· in l):akersf:t.eld 

on July 10, 1961, the effective date of the'grandfather'rlgnts' ~.' 

Decision No. 62156, and said' operation fallS within.the·:a~~hority'· 
gran~ed by said decision.. In light of' the foregoing· .. find~g~ 'we 

. " ' . .' 

further find that Case No. 7397 1s without: m<n-:Lt. 

.. 
"", (; 

, 
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"'~',' 

We conclude that Case No,. 7397 . 'and.: Applieat1o~·No~ 45'121 ,," 

should both be dismissed. 
", " 

ORDER -.----
II IS ORDERED that: 

1. Thomas R.. Poor" doing business as. Kern Racl1oD1spatch', 

is authorized to ope-ra1:e a message· center in B3kersf:Le-l~byvirtUe 
-

of the rights granted by Decision No. 62156. 

2. Case No. 7397 is dismissed. 

3. Application No. 45121 is clismissed., 

The effec1:ive date of this order shall be twenty days, 

after the date hereof. 

Dated at Sa.n Frandaco 

of War<°.l , 1965,. 
fI 

, ,~ .. 
,I - , ~ -::- .' 

, ..... 
""",' .'. 
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