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BEFORE THE PUBLIC UTILITIES COMMISSION 23 THE-STAIE OF‘CALIFORNIA

Deecision No. 68941

In the matter of the Appllcation )

of C. F. O. ENTERPRISES, INC., & ) _ ,
corporation, of Lancaster, for a 3 ' T,
certificate to operate as a - - Application No. 46460
cement carrier (Application N e ) , S A
I-66,150, CMI-G), Los Angeles . )

County, et al, (Flle No..I-GG 150).3

Russell & Schureman by Carl H. Fritze, for Max
Binswanger Trucking, Matich Transportation
Company, Daniel Lohnes-Truck;ng,Company
Valley Transportation Company, FPhillips
Trucking and More Truck Lines; Lauren M.
Wright and O'Melveny & Myexs, " for American
Cement Coxporation; Geoxrge H. Roe, for'
Califormia Portland Cement Company,
Protestants. - '

G._E., Shamnon & C. R. Boyer, for Southwestern
Portland Cement Company; Waldo A. Gillette,
for Monolith Portland Cement Company,

terested Parties. . . '

Donald J. Harvey, fox the Commlsszon st aff;

OPINION“ g,\zi”nmimmmca .

Applicant was granted a “cement carrier” certlfxcate by
ex parte Resolution No. ;3823 Sub. No. 1, dated June 23 1964
to become effectmve-August 4, 1964.‘ On,August 4 1964 a pleadmng
enuzt*ed 'T:ocest and Petitlon for Rehearxng"‘was f*led by MEx & |
Blnswangcr Trucklng, Matech Transportatlon.Co., Danzel LohneszIruek- -ﬁ
ing. Co., Valley TranSportatlon Co., Philllps Truckzng, and Mbre‘ I
Truck L;nes. Said petitzon sPecifzcally alleged that applmcant had
failed to establlsh tbat 1t had contlnuously prov1ded service as
a cement carr;er £rom and since June 1, 1963~ a° requlred by Publlc
Ut;lmtzes Code Section 1063. Said petztion.was granted by Order
. Granting Réhearlng dated September'BO 196ﬁ A.hear;ng:pursuant to

said Order Granting Rehearmng was held beiore Examlner Gravelle at

‘LOS-Angeles on Mxrdb 2 1965, on whxch date the matter'was oubmltted.,,




.
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No appearance was made by or on behalf or the applicant.

The only ev:.dence adduced at the hearing was presented 'by
Walter Max B:.nswanoer, president. of Max Bmswanger Trucking. His
testimony was to the effect that he is engaged in the 'bus:.ness of
nau_:z.ng cement in the southern California area, that hc has made :l.t

2 part of his business operation to lceep himself advn.sed of tnc

activities of his competitors in the cement haul:.ng busmess and how ol

they operate; that the lzst time he knew of: any operat::.ons as

cexent haulexr 'by applicant was prior to June 1 1963' ‘ that eva.dence

2dduced at the hearings in the matter of Application No. 46118 et al.,.‘:_'f",‘f‘, L

commonly known as the "Francn.sco" or "Shatto w proceedings, ind:.catcd
that applicant herein had sold all its cement haul:.ng equipment to
Wm. H. Shatto, Inc.. somet:.me in the early part of 1964 ) |

Based upon this test:x.mony the protestants argued that L
applicant had failed to operate "continuously thereafter" as required ‘ |
by Section 1063 of the Public Utiln.ties Code. 'Ihe thrust of pro-' o |
testants? argtment is that while the Comissmn may have acted
properly on the or:.'rinal application based on the docu:cnents attached
thereto, certain facts occurr:.n subsequent to the "orandfatner" :
date of June 1, 1963 and prior to the date o£ Comm:.ssion action,
June 23 1964, would have caused the Commssron to act dii‘icren\.ly
had it been aware of them. It is urged that these :u.acts, which are
the alleged sale of operating; equipmcnx. and the abandonment of cemenc.

hauling operations, having now been presented to the Commission by

way or the petition for rehearing and the testimony oi‘ Mr. Binswanger,“(f-f‘\ _,'

the Comm:.ssion has the. mdencc necessary for a ruling on the orig-

inal appl:x.cation.

The decision in th:z.s matter turns on the construct:.on oi’

Section 1063 of the Public Utilities Code. 'Ihe Pertinent portion R

-.of that section is as iollows..
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"The commission shall grant a certificate to operate as )
a cement carrier to amy cement carrier as to the counties-
to and within which it was actually transporting cement
as a cement_carxier in good faith within one year prior
to June 1, 1963, and continuously thereafter, provided
such cement carrier applies to the commission fox ‘such.
certificate prior to December 31, 1963, and submits:
adequate proof of such prior: 0perations. The delivery
of one or more loads of cement eithex inm bulk or in.
packages to a point in a particular county shall con-
stitute adequate proof of such prior operations and
shall entitge the applicant to authority to serve all -
points ia said county from any and all points of origiu.
Any xright, privilege, franchise, ox pexmit held, owned,
or obtained by any highway common carrier, cement carrier,
or petroleum irregular route carrier, may be sold, leased,
transferred, or inherited as other property, only'toon '
authorization by the comm1351on." (Empha51 added

Vhat must be coustrued are the words "and continuously thereafter"

in light of the following sentence, which established the quantum

o% proof to be made by a successful "grandfather" application.«AK o
In.Decision No. 68397 (the "Francisco"‘or "Shatto“"/

decision) the Commission construed the “in good faith" a3pect of

Section 1063 in llght of the standard of proof‘mentioned above

and concluded:

"Whethexr or not the applicant is in other respects a law :'
violator, financlally irresponsible, morally unfit or
deviously motivated has no bearing on the question of -

its wight to a certificate; it need meet only'the-SPeeific
and excluszve standards which the Legislature has set."

No attack'was made herein on the-validity of the
application ev1denc1ng servmce to points. in the countieS-to~wh1ch
applicant was granted its grandfather" certificate. Apolmcant
therefore has met the'“SPeCific and exclusive standards Wthh
the Legislature has set” and is entitled to a certificate.;
Whether o not applicant ceased oPerations and sold 1ts 0perat1ng
equipment subsequent to the flling date of- Decembe_ 30 1963 18 not
mater1a1 in. this type of proceeding, it has supplied “adeqtate
proof of such prior operations" by means of tne undisouted

ﬂhow1ng in its application. we find that the standard of proof

established by the’ Legislature (that lS, "the delivery of one or
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" moxe loads of cement® to the countzes :m quest:a.on) :ls the controllingj:

eriterion with regaxd to the construction of the words "and cont:in- i

uously thereaftexr” in Section 1063. e

We concludc that the cement carrier certin.icate :Lssued to
C. F. O. Euterprises, Iac. by ex parte Resolut:.on No. 13823 Sub. _
No. 1, was properly :.ssued and that sa:td C 1" 0. Enterpr:.ses, Inc.lml,v o

was entitled thereto.

ORDER ON. REHEARING

IT IS ORDERED that the order granting C. Fo 0. Enterpr1ses >

Inc. e certifircte of pub"ic convenience and necessity aa a cement

carrier (Resolution No. 13823 Sub. No. 1, dated June 23 1964) 1s

hexeby confn.rmed ‘_ B B
Dated at  San Francisco > ‘Califoi;hié,i : tb._':fs_* 020%

day of

—

, 1965.




