Decn'..s{ion No. | 69014«

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA = /. .

In the Matter of the Application of
DAVID L. MeMELLIS and HUGHE T. FORBIS,
JR.. &ba FORBIS TRUCKING CO,., of San
Dimas, Califormia, for a pexrmit to
operate as a Cement Coamtract Carvier -
(dpplication No. 19-57264-CC), .50 milc
radius of San Diego. (File No. S
T-77 420). o .

Apol.s.cat.uon No. 46135 L
CF" led January 8, 1964} =

In toe Matter of the Application of
HAROLD L. HARRISON, JR., an individ-
ual, of Rosemezd, Cal.s.foma, for a
permit: to o;;erate as a cement contract
carrier, (Application Ne, 19-57312-CC),
within 50 nile radius of San D.:.ego,
File No. T-77 491).

App Léat_on No. 46160
(E‘:Llecl Janua*y 22, 1966»)

In the Watter of the Application of
CEARIES F. BAIRD ¢ba C & J BAIRD, of
San Diego, Califorxmia, for a perm:.t
to operate as a cement contract cax-
rier, (4pplication No. 37-5098-CC),

within 50 mile radius of San D.Lego, \

Lle Nb. -77 678).

\
Appl:ucatmon‘Né. 46161 o
(F...led January 22 1964)

In the Matter of the Application of
CLIFFORD JAVES EMDE idba CLIFF EMDE
TRUCKING, of National City,
Califoxnia, fox a permit to operate
25 a. cez::ent contract carxier, . ([gpl,.
cation No. 37-5095-CC), within 35
mile rad:.ue of San Diego, (Fv.le

No. 'I’-77 »358) 4 ‘ :

Appl.n.ca sion No. 46162
(Filed January 22 1964)’; .

In the Matter of the Application of g

WILLIAM E. MC AFEE, am individual, .

of EL Cmon, Cau.foma, for a. ) Ap l'catlon No. 46178
pernit to operate as a cement con- ; led J anuary 40 1964
tract carrier, (Application No.

37-5106-CC) , within 5C mile radius ;

of San ‘D.'.eﬂo, (F'.Lle Ne. T-77,7"6).
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In the Matter of the Application of
FRED L. HOSAR, an individual, of
Lakeside, Calxfornia, for a permit to
operate as a cement contract carrier,
(Application Ne. 37-5103-CC), within
50 mile radius of Sam Diego, (File
No. T~77,718). \ o

Application No/.‘_46x179l.; :
_CFj'.led Januaxy 30, 1954) £

e

In the Mattexr of the Application of
GEORGE D, ENGLANDER, an individual,

of San Diego, for a permit to operate
as a Cement Coatract Carrier (4ppl.
Yo. 37-5131-CC), within 50 mile |

radius of City of San Diego, (File
N - T—78’194'). . -

o NN

Application No- '46'8‘5-7'- o
(Filed Maxch 30, 1964) -

. In the Matter of the Application of
FORREST W. WEBB, an individual, of
Saa Diego, for a2 permit to operate
as a Cement Contract Carrier (4ppi.
No. 37-5134~CC), within 50 mile
radius of City of San Diego, (File
No. T-78,198). = . S

Application No. 46858
(Filed Maxch 30, 1964)

In the Matter of the Application of
CHARLES R. STURM, an individual, of . _
Santee, for a permit to operate as . - - ‘ o

a Cement Contract Carrier (Appl. Application No, 46859 -+
No., 37-5135-CC), within 50 mile : (Filed April 1, 1964) S
radius of City of San Diego, (File o Lo

No. T-77,679)« - |

3
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;
g

Dannemeyer & Gustaveson, by William E. Dannemeyer,
for applicants in Applicatioms Wos, 46160, %IEI,;
46162, 46178, 46179, 46858 and 46859, -

Russell & Schureman, by R. Y. Schureman, for
Binswanger Trucking, Matich Transportation Co.,
Daniel Lohnes Trucking Co., Valley Trancportation
Co., Phillips Trucking and More Truck Liness
Wallace K. Downey, for Califormia Portland
Cement Co.; Lauren M. Wright, for Amexican Cement
Corpoxration; David K. Graham, for Kaisexr Cement
and Gypsum Corporation; protestants im all
applications. T

Waldo A, Gillette and Joseph T. Enxight, for
Monolith Portland Cement Company; Georze B.
Shannon, for Southwestern Poxrtland Cement
Company; E. J. Langhofer, for San Diego Chamber
of Commerce; interested parties in all appli- .
catiens., . : o A

Donald J. Harvey, for the Commission staff.,
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OPINION..'

Applicants :.n the.,e various proceedings arc 1nd:.v~’ duals .

and (in one appl:v.catn.on) a partnershn.p, operat:.ng as c..ty carr:.ers,f Do

and rad:n.al highway common carriexrs By the:.r respect .we appln.ca— - |
t:.ons they seek pem:!.ts to operate as cement contract carr:n.ers, as
defined in Section 3519 of the Publ:.c UtJ.l:.tn.es Code, w:x.th:m a B
S50-mile xadius of San.Dicgo. _ | , |

Public hearing of these matters was held on a consol.x.— |
dated record ‘before Exanminer Bi hop at San D:.ego on '\Tovember 18
and 19, 1964, Apol:.cants Dav:.d L. McNellrs and- Hugh 'r, Forb:.s
(Appllcat..on No. 46135) and George D. Englander (Appl:.cat:.on

\Io. 46857) did not appear at the hear:.ng nor d"d any nersons appear 0k

on the,.r 'oehalf Counsel’ for proteotlng carrn.ero and for Cal:x.for-n.a AR

Portlaand Cement Company, ailso a protestant, moved that these two

aoph.cat..ona be dz.sm:r.ssed for lack of prosecutn.on.

Each of the remaimng °eve111/app1:.canto test.uf:l’.ed n.n 1' -

support of the rel:.ef sought by hm. ~ The record shows that prn.or SR
to 1964 aool:'.can"s Bal rd Emde, Ichfee and Hosar were employed as
truck drivers for San D:.ego Cement Company.. By the end of that
year said company had been acqua.red by Consolmdated Rock Company
and the name of the former had bcen changed to San D.(.ego Consol.. :
dated Company. Applicanta Web‘b and Sturm had pr'o or to 1964- been "
eoployed as truck drivers by other concerns. Applrcant Harr:.son |

had not had truck operatn.ng exoer_ence pr:.or to that year. : -

1/ The vice president of Haxris on-Nichols Company and’ Harrisom
Trucking Company, affiliated corporatu.ons, also testz.fn.ed on’
behalf of san.d aopl:.cants. ‘ IR




With the change of cwnersh:.p and name ,’ San. Dlego
Consolidated Company (Consoli datcd) decided to. d.t.scont .nue tbc , _
performance of its cement baul:.ng and to turn that over to 3 for-
hire carrier. It sold its hopper bottom trailers to IIarr:x.son
Trucking Company, which engages in the transportatlon of rock and
sand as an overly:.ng carxier, and arranged to employ Harr:...,on-
Nichole Comnany as an overlying carr:.er :.n the trancportat:.on of

its cement. The latter company ovms no vehz.cles, 'but possesses

a so-called "grand.father cement carr:.er cert:.f cate, as well as PR

other operating author:.ty from this Comr:u.ss:.on. L o
Consoln.dated dis posed of its tractors through a dealer,

from whom each of the above-named seven appllcantﬂ purchased one

of the veh.tcles in quest:.on. Appllcant Emde later purchased a - ;v '

second tractor. When these purchases were made, appl:.canto were

informed that they could transport Consol:.dated's cement subhaul:.ng

for Harrison~-Nichols and pay:s.ng thc latter a comm:. sion of 5 percent _

of their gross revenues.l These arrangements further provmded that ki " |

applicants could lease the cement tra:.lers from Harr:tson. Truck:.ng,, R

paying the. latter a rental of 25 percent of. the ix gross revenues. e
F:I.ve of this group of appl:.cants flled the.t.r appl:.catlonsffu‘

for cement contract carrier perm:.ts in January 1964- thc othe.. two -

filed in March and Apxril of that year, The record °bows that all |

seven appl cants have been transportn.ng cement regularly s:'.nce .hatl-”'-“ o

time for Harxrison-Nichols, leas.tng tra:.lers from Hamson Trucking

and paying to those compam.es the above-stated comm:.ss:.on and |

rental percentages, rcspectwely'. ‘I.'be movement., of cement have |

been principally from Consolz.dated's ra:.lhead facllity in San Diego{ o

to its batching plants in M:Lss:.on Valley and Chula Vista. The
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fixst of theoe hauls is entxrely within the C*ty of Son Diego,
while the second is Ln:erc1ty"movemont. Some of the applxcan
have also tranSported occasxonally loads of cement to~thesc
batching plants from Colton and Victorville. These latter hauls
| sdbstant_ally exceed in longth the 50-mile. *ad_us of San Diogo
specificd iIn the applmcatxon*-horo in 1ssue.:- 
_ The record furthexr shows that theraforc sald seven
applicants also transport rock, sand and gravel as vubhaulers for
the overlying carriers. The volume of cement traff&c LS mch le

than that- of the aggregates; it is dxvxded cqually among *he scvon .

applicants., Under this arxrangement each applhcant houls cemont
only one week in from five to sevcn,weckb. ' B #;/Q;/,

Evidence adduced through w1tnesscs of the proceStln&
hzghway carriers and the protestln cement companies was desxgned |
To show that thexe are alxeady ,uffxcient cement contract carriers o
opexating within the area embraced by the appllcatlons in qucetmon"'
under aporoprlate authorlzation from the Commis,;on to accommoda:e”
the neceds of the traffic. Ihey as serted that the authorization of
2dditionsl carriers, as herein sought, would 1mpair the stabmlzty |
of the carriers already sexving the area. Coungel for proto,tantS“
azgued, inter allia, that, by their wmll*ul vmolatlon.of the law
prokibiting for-hire operations without Commissxon'anthorlzatmon,
appliconts;had demonstrated»:hot thevaerefnot”fiﬁ-péxoon$5t05 ~
receive the permits herein ought._' o | “‘v‘ u
T The evidence in thzs proceeding,is simllar in many ﬁ,

espects to that xn.Applxcations Nos. 46856 and 46885 in wblch
& decision is being _ssued today. Thc appl cants would leaso

trailexs from an affiliate of Horrmson-Nichols Company for 25% of

the gross revenues and would ope:ote-os subhaulers for Horrisonr DN
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Nichols Company, which would be pald an additional S5k of the gxoss,5\t‘l

revenues. ASs was peinted out in the-Francxsco ca°c (Apptication.“

No. 45118, Decision No. 68397, decided December 22 1964), this

type of arrangement zives the "overlying carrier” CHarrtsonrNidhols‘ ;

Coupany) a competitive advantage over other cement carrlers whose B
use of subhaulers is, in contrast, on a reasonable bosis. :
We £ind thot: | T . ,
1. The gromting of Applications Nos. 46160 46161 46162
46178, 46179, &6858 and 46859 for cement contract carrler permxts ﬂ

would impair the sexvice of prev1ously certifxcated«cemept‘oqrriets .

and pexmitted cement contract carriersu x
2. Applicants tn.Applicattone Nos. 46135 and 46857 fatled _
TO appeaxr, elther in person or through counsel at the duly nottced' |
heaxing scheduled in said appltcattong, or to take any'other stcps o
in the prouecution of their reque,ts for cement carrler permlts.
We conclude that: - |
1. ipplications Nos. 46160, 46161, 46162, 46178, 46179,
46858 and 45359 should be denied. | | =

2. The motion of protesting carriers and of Calmforqmai‘

Portland Cezent Company that: Applications Nos. 46135 and 46857 be o

dismissed for lack of ptosecution chould be grantod..

IT 1Is ORDERED that' .
Apoltcatlons Nos. 46135 and 46857 a
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2. applications Nos. 46160, 46161, 46162, 46178, 46179, |
46858 and 46859 sre demifed. D
The effective date of this order shall ‘bei\fwentyldajs"{“
after the date hereof. o - L ‘7[£/ o
Dated at S43. Lrusciscn » California, this __7 - =

day of MM

[




Decision No. 65014
BEFORE TEE PUBLIC UTILITIES COMMISSION OF ’I‘HE STATE OF CALIFORNIA

In the Matter of the Applicatlion of
DAVID L. MeNTLLIS and HUGH T. FORBIS,
JR., dba FORBLS TRUCKING CC., of San
Dimas, Califormia, for a permit to
Operate as a Cement Contract Carrier
(&pplication No. 19-57264-CC), 50 mile
radius of Sem Diezo. (File No.
T-77,420).

Appln.cat:.on No. 46135 .
(F:.lcd Ja:nuaxy 3, 1964) .

2
:
§
In the Matter of the Applzéatxod of 3 |
HAROLD L. HARRISON, JR., an individual, ) ‘
Appl:.cat::.on No. 46160 _
(F:.led Januaxy 22, 1954),
%

of Rosemesd, Ca.n.;.om:. for a permit
to operate as & cement contract carrier,
(Applicaticnz No. 1§-57312-CC), within
50 mile radius of San Diego, :

(File No. T-77-4%1).

Tn the Matter of the Appl:.cat..on of
CEARLES F. BAIRD, dba C & J BAIRD, of % o
San Diego, Calzfoma, for a permit to . ' .
operste gs a cement contract carrxier, g Application No. 46161
(Application No. 37-5093-CC), within ”50 (Filed Januvary 22, 1964)
mile radius of Sam Dlego, (File No. - ) . £
T-77,678). % '

<

CLIFFORD JAMES EMDEZ, dba CLIFF EMDE
TRUCKING, of National City, Califormia,
for a permit to operate as a cement : _ '
contract carxier, (Application No. . (Filed Januvary 22, 1963)
37-5095-CC), within 50 mile radius of ' . L

San Diego, (File No. T-77 558)

In the Matter of the Application of §

Application No. 46162

In the Matter of the Mbl:.cat::.on of

WILLIAM E. McAFEE, an J.nd:x.vidual, of .

El Cajom, Cal:.‘orm.a, for a permit to Application No. 46178
operate as a cement contract caxrier, (F:.led January 20 196«&) o
(Application No. 37-5106-CC), within

50 mile radius of San Diego,

(File No. T~77,716).

In tb.e Matter of the Applv.ca.tn.on of

BOSAR, an individual, of :
Lakes:.de Caln.fomia, for a pemt to : Appl:.cation No.: 46179
operate as a cement contract carrier, (F:.led January 30 1964)
(Application No. 37-5103-CC), within
50 mile radius of San Diego, (F:z.le No.
T-77,718).
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In the Matter of the Application of

GEORGE D. ENGLANDER, on ..nd:.vidt.al,

of San Diegeo, for a pc*:n:.t to operate Applicat:.on No. 46857
as a Cement Comtrect Carrier (4pplica- (Filed Maxch 30, 1964
tion No. 37-5131-CC), within 50 mile

radius of City of San Diego, (File

No. T-78, 194}

In the \iattc* of the Ap'ol:x.cat:x.on of
FORREST W. WEBB, an individeal, of San
Diego, for 2 perm:.t to operate as a
Cement Contract Cazrier (4pplication
No. 37=5134-CC) ” witkin 5C =ile rad:ms

)
% Application No. 46&"8
)

of City of Sax Slego, (File No.,' §
%

(Filed Maxch 30, 1964).

T"-’d l/ 8)

Ir thke WL::.tter of the Anpliccotion of
CEARLES R. STURYM, an individual, of
Santee, for a permit to operate as a
Cemeznt Contract Carwier (Application
\Io. 37-51.35-CC), within 50 mile radl.usj

Appl:.cat:.on No. 46859
(Filed April 1, 1964) \

of City of San D':.cgo, (File Yo. .
=77 679)

COMMISSIONER A. W. GATOV CONCURRING SZPARATELY:

I sgree with the decision of the Coumission. Inasmach as
the reason for my decision differs in part from the reason:mg of | '
the principal opinion, my reason:.ng follows.

Section 3572 of the Public Utzlit:.es Code enjon.ns, "'Before—lf )
a permit is issued, the Commission shall require.t‘hat‘ the appvlz.-
cant establish finsmeial responsibility.” * *"‘* % "If t:he

Commission finds that the applicant possesses the requ:.red fmmn— -

cial responsib:.l:.ty to perform the 0pe.ra.t:.ons pr0poscd it shal‘l. e |

:.ssueapermt...'." o ,

The proposed method of operation provides that the apph.- :
cants who pr:osecuted their applicat:.ons ‘would pay ..he overly:f.ng
carrier, Harrison-Nichols, 5 pexr cent’ of their gross revenues and

lease cement trailexs from Harrison Truck:z.ng for a rental of 25

per cent of their gross revemues. Bri ef’.l.y, 30 per cent: of appli-‘

cants' gross revenue is obln.gated to get the cement hauling

i‘ 2.
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I feel t‘bis percentage is tmgustifiably high for the
service and equipment involved, and I could not find an applicant
volunteenng such an arramgment to possesa financ:.al reSponsib:Ll- I

ity.

Dated: San Francisco, Califomia ‘
‘May 6, 1965




