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Decision No. 6901.4 "", . 

BEFORE t& ?UBLIC UTILITIES COMr:lISSION OF T'..iE stATE ,OF CALIFORNIA·' ' 

In the lwIatter of the Application. of ) 
DAVID I.. McllELLIS and IiUGR T. FOP.3IS~ ) 
JR.:o dba FOPJ3.IS 'IRUCKING CO.:t of· San ) 
Dixlms, California,. for a permit to ) 
operate tlS ."l. Cement Contract canier ' ) 
(Applicatio:l No.. 19-57264-CC),50 mile ) 
radius of SanDieg~. (File No. ) 
'£-77 ~420) • ".' ) 

Intbc' Hatter of tbe AppliC.;!tion'of 
HAROm 1.. l:IAR..'USON, JR., an indiv-ld
ual, of Rosemead, califor.:li.a,for a 
pemit to operate as a cement.contract 
c...--r.rier, (Application No. 19-573l2-CC), 
".dthin 50 mile radius of ~n Diego, 
(F:!.lc No. 1:-77,491). . 

) 

) 

~, 

) 

Application No .. 46·13$. 
(Filed January 8, 1964} 

". 

Application No. 46160· .,' 
(Filed Janua:y 2~, 196',.) " 

In the ~tter of the Application of 
CRARlES F. BAIRD Gba C & J 'BAIRD, of 
~n Diego, C31iforni.:t, for a permit· 
to operate as a cc~ent contract ear
rier~ (Application No. 37-5098-CC), 
within 50 tlilc radius of San Diego, , 

) , 1 

) Application 'No. 46161 

(File No .. , !-77,678). . 

In the 11atter of the: Application 0'£ 
v.J:LLIAM .E. :tf.C AFEE~ an individual, 
of El C."Elj.ou, C31ifomia,for a 
per.cit to, oper~te as a e~ent con
:ractcarrier, (Application No .. 
37-5l06-CC), within SO mile radius 
of San Diego ~ (File, No. T -77 ,716). 

-1';" 
. , 

) . (Filed: J~nuary 22; 1964)' 

l 
Applica~ionNo_ ·4616,2 

(Filed J·anuary22, 1964) 

AP?licotion.No. 46178:, 
(Filed Janu.oxy, 20', 1964' 
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In the 11atter of the Application of ) 
FRED L. HOS~;p an i.ndividual;, of ) 
Lakesi.de,. cali.fornia, for a permit to ~ 
oper.tlte as a cement contract c,::rrl.er, 
(AP. ~licat:"on No. 37-S103-CC);p w-.tthin 
50 i:n.le radius of San Diego) (File 
No. T-77 ,718).. . .... . . ~ 

In the Hatter of the Application of ~ 
GEORGE, D. El\'!GlANDER, an indivIdual, 
of S.m. Diego;p for a permit to operate 
as a Cement Conttact Carrier 0'.1'1'1. ) 
~'To. 37-5131-CC), within 50 m:tle ) 
radius ofCi~ of San Diego) (rile ) 
No. T-78,194.). . ) 
. . } 

In the Matter of the Applicad:on of 
FORREST 'Vr. 'WEBB, an iudividual,.of 
Sa:l. Diego, for a permit to operate 
as a Cement Contxact Carr-Ier (Appl. 
No. 37-5l3l:.-cC» wIthin 50 mile 
radius. of City of San Diego, (File 
No'. T-78,198). ", . 

In the Matter of the Application of 
CHARLES: R. S'XtJRM, an individual;" of 
Santee, for a pe1::mit to. operate as 
a Cement Contract Carrier (Appl. 
No •• 37-5135-CC) , within SO mle 
radius of City of San Diego" C:ile 
No. T:~77 ,679). , ' 

~ 
) 

~ 
, ) 
..) 

,', 

Applicat::'on No,. 46179 " 
(Filed January 30, 1964) 

Applicat:;'..on No-. 468.5-7,' 
(Filed March :30 ;1964):,' 

Application No ... 46S5:S~ 
(Filed'l1areh 30,. 1964) 

ApplicationN<>~ 4685,9, 
(Filed April 1> 1964) 

DatlXlcmeyer & Gustaveson, by William E .Dannem~r) 
for applicants in Applications 'Nos. 46!60,6l~ 
46162,. 46178, 46179', 46858: and ' 4685,9. ' , . 

Russall & Scbureman, by R. Y. Scbureman', for 
Binswanger Tracking, l""...atid'i Transportation Co'. ) 
D~niel Lobnes 'Irucld.ng Co., Valley 'Iran~portation 
Co., Phillips 'I):Ucld.ng and More' 'Irucl~ tines; 
vJallace K. Downey, for California Po~land 
Cement Co.; Uiuren M~ Hright, for American Cement 
Corporation; David K~ Grabam, for Kaiser Cement 
and Gypsum Corporation; protestants in all 
applications. 

Waldo A. Gillette and Joseph 'I. E'Ilrigbt) for 
l"ionolitb Portland Cement Company; George'S. 
Shannon, for Southwestern Portland Cemcn'c 
~Ot:lp3ny; E. J .. Langhofer J for San Diego Chamber 
of Commerce; intereste<r parties in all appli- , 
cations. '. ' 

Donald J. Harvey, for the Corm:lission staff. 
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. I, 

Applicants in tbeGe various proceedings" are individuals," 

and (in one application)" a partnership, operating 3S, city ,carrie~s, 

~nd radial h:tghway CO'lilmon carriere. By their respcctiveapp.lica

tions they seek permits to operate as' cement contract carriers" 3S 

cefine~ ion Section 3519' of tbe Public Utilities Code·, 'Witbiu':a 

50-mile radius, of San Diego. 

Public hearing of tbese ,matters was beld on: a co':.1s011-
, ' 

d.:!ted record 'before Examner B:i:;bop- at San Diego on November 18 , 

and 19, 196~·. . Applicants. David L. McNellis and' Hugh T. 'Forbis., 
• • c ". • I 

(Application No. 46135) and George D. Engla~der (Applicati.on 
. , .. 

No. 46857) did not appear at tbe hearing nor did any' per~ons":Jppear, ." 

on their bebalf. Counsel! for protes.ting, carriers and ,for California' '. 
, , 

Portl~nd Cetc.ent Company:. also a protestant,'moved tbat tbese' tWo 
.... ' . 

applications be c1ism:tssed for. lack of prosecution. 

Each of the remaining seven applicants testified in 
" If, ,,'. 

support of the rclicf sought bybiI:!.. - Tberecord shows>that> prior , 

to 196~.applicants l>aird, Emde, I.zcAfee .:'1ndHosar ~ere'etllPloy~d ,as 

truck drl.vers for San Diego Cement Company. By tbeend of that. : . . .'" . ' .. ' 

year said cot:lpany had been acquired by Consolidated Rock,Company., 
," . " .., 

and the name of the' former bad been changed to: Sa'n:D1ego" Consoli

dated Company. Applicants Webb and Stuim bad" prIor to: 1964,:' beeri" 
, " \. . "~: 

Cl:l.ployed as truck drivers' by ?ther, concern$.Appl:tc~nt Harr~son 

had not had truck oper:Jting expe~ience: prior' to tbat .year.' 

y The V"~ee president of Harri'co'Q-Nichols, Company and 'Harrison 
Trueldng' Company~, affiliated corporat:Lons~, also· testified ,on' 
behalf of said applica~ts,.' ,,' " 

-3-
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'V1ith the change of ownership' snd name) San Diego, ' 

Consolidated Compnny (Consolidated) decided to . diseont:tnue the 

performance of its cement hauling and to turn tbatoverto 3 for

hire carrl-er. It sold its hopper bottom trailers to-Harrison 
. .' ., 

~. '," 

Trucking Company, which engages:tn the transportation of rock and' 

sand as an overlying. carrier, and arranged to:employ: Harrison.: 

Nicholz Company' as an overlying carrier in the·ttanoportat:(on:of 
. ..' " 

its cetlcnt. Tbe latter company owns no vehicles, but possesses 
". " 

a so-called "grandfather'" cement carrier certificate', a~:weil as 
other operat:i:.og authority from this CotlOission., . 

... ',. 

Consolidated disposed of its tractors' through a dealer" 

from whom eaeb of the above-named seven ap:t=>lieantc.purchased'on~ ...... ' 

of the vehicles in question. Applicant Emde:laterpu~chased·a 

second tractor. 'When these purchases: ~ere<tnade',: ::lppli~ants were· 
.' 'I . " .' 

imo:ac.ed that they could' transport Consolid~ted' s cement',' subha~lins. ' 

for H:lrrison-Nichols andp3y-lng. the 1attera c,ommission;of, s: ~ercent.·, 
of their gross revenues. These arrangementsfurtber provided that', '. ' 

" " 

applieauts eould lease the cement trail~rsfrom:rIarr-lso~ Trucking, 

paying the" latter a rental of 25 percent of', their, g:t:'oSs.~revenu~~· •. 
" ,,', 'f' • 

Five of this group of applicants filed"their .appl:i:e~tions· 
.' " I, . • • " • .. "" \ 

for cement contract carrier permits in January 1964;, thc:oth~r two: 
• ", • j 

filed in MDrcb and April of that year. The record showstbat all.' 

seveu applicants have been transporting cement regularly.s!nce't1idt: 
, . , . ~.' , 

. -" ", ,. 

t1me for' Harrison-Nichols~. leasing trailers . from Harrison. 'X:rucldng., . 

and paying to those companies the above-stated'co1X!miss::tonand':"·' 

rental pe:rcentages~ respecti.vely ~ !be' movementc.. ,of cement ,. have' 

been principally from Consolidated' s railbe~ct facility in SanDieg~ 

to its batch1ng.. plants in Mission Valley and' Chula V:t~ta •. <The." 

.,", .. 
. ;', ',". 

,'" .. ~ , 
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first of thece hauls is entirely withiu. the City'of San Diego, 

while the. second is intercity movement. Some- of the applicau'C$ 

have also transported occasionally loads ofce~nt to these 
. .. . . 

batcbi:ng plants from Colton and Victorville. !heselatter hauls 

substantially exceed in lCtlgtb the- SO-t:d.le radiu; of SanD:tcgc> 

specified :Z.n the applicatiou$ here: in issue-. 

The record further shows that: the aforesaid' seven . 

applicants also tr~nsport rock, sand and gravel as ~ubhauie~s for 
. . 

-:he overlying carr-lers. The volume of ce:cent traffic ismt:ch less 

tb~ that, of the aggregates; it ie divided equally :lmong~~e.· sc~cr .... 
applicants. Under this arrangement e.:lch ,applicanth;Juls cex:en~ . 

only one week ~ fro~ five to seven weeks. 

E1rldence adduced through w~tnesses of the pretesting 

highway carriers and the protesting. cement companies- was designed· 

::0 sbow that there are already sufficient cement" contract ca:riers 

operoiltitlg w.ttbin' the area embraced by tbe applications in question 

under 3ppropriatc authorization from the COmmission to accox::mooS'te; , 
, ,..' , 

the needs of the traffic. !bey asserted that' the authorization of 
f , . ' 

3ddition.:l carriers, as. herein sought" would imp3ir the stability . 
. )' , 

of the c.:lrr.!.ers all:cady serving the area. Cotmsel for protestsnts ,. 

a:gued, inte::- alia" that, by their willful violation of the law 
. , . . 

p::obibiting for-hire operations w:t~out Commission authorization,. 

applicants· had demonstrated, that they wc:r~ not fit persons; .to· .... 

receive the ~ts herein sought. 
," , 

Tbe evidence in thi.s proceeding is simil~r in many , 
t 

respects to that in ApFlications Nos. 46856, ~nd·46885,~ in which .' . \ 
I 

~ decision is being issued t~y.. '!'he app'Iic3nts,wotlld lea,Se: . ..,'.'/ .. 1. :., 

trailers from.an affiliate of Harrison-Nichols Company for2S% 0·£'-

the- gross X'ev~ues o'lnd would oye:rate as subhaulers,' for . H'arri~6~~ 

-:5-
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Nichols Cortpany, which woald ~e paid an additional S''{; of the gro-S$, 

:evenucs. As w~s pOinted ~ut in the- Francisco ',ca'~e (Application" 

No. 46118, Decision No. 68397;) decidedDecembe~ 22", .1964)·, this·· 

type of arrangCl:lcnt gives the "overlying. carrier" (Harrison-Nichols 

COl:lp.:lny) a competi-e1ve advantage over other cement- carne:swhose 

usc of subhaule-rs is, in contr.;:zst, on a re:lsonable"bas:ts. 

We find that: 

1. The granting of Applic3tions Nos. 46160; 4616:1'; 46-162~ 

46178, 46179:. 4685$ and 46859 for cement contract carr~er' pertnits 

would impair.the service of previously certificated·cemcn1:carners 

and per.mitted cecen~ contract carriers$ 

2. Applicants in Applications Nos. 461lS- andl:.6857 fai.led 

to appear ) either in person or through counsel" at tbcduly noticed 

hearing ~eduled in said applicationz, or to. take any' other steps 

in the prosecution of tbeir requccts.£or cement 'carrier pe:mits. 

We conclude that: 

1. Applications Nos. 46160> 46161~ 46162, l:,G178>,.46179, 

46353 a::.d 4.6859 should be denied. 

2. The ~o~ion of pro~c$tins carriers atld of California 

Por1:1atld Cement CQtlpany thaf: Applica~ion$ Nos~46135' and·.,46S57 'be 

dismissc(;. for lack of prosccutionshould be grDntcd~ 

ORDER -------

!'I IS ORDERED that: 

1. Appli.catio,ns ,Nos. 4.6135 ~nd 45857 arc clisrli$sed~" 
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.. . 
2. Applic.:ltions Nos •. 46160~ 46161, 46162~46'178,,46~79:,. 

46858 and 46859~rc denied. 

Tbe effective date of this order sballbe twenty· days 

" .. ;." 

I .. . , 

: I 

after the date hereof. 'f .... ~ . .. 
. ...: ..... .lfricl.Al.-- .' Dated at ____ -___ ----___ ,Ca1ifornia,this ___ _ 

day of ~ ,. 1965.~ -

&~: 
/'?". -
~ 

~"\ ..... . . 1FA~; Pv..;a'~' ~. ~. . Ok ·1#Y~h I "~..d- .. 

. ·:«Y~:7~.,L';i~7·~'" " -
"": 

.cocmissioners· ':'.' 

..' 

.-' 



Decision No. 69014 

BEFORE 'IEE PUBLIC UTILITIES COMMISSION· OF !HE STATE OF CALIFORNIA . 

In the Matte!:' of the ~plication of ~ 
DAVID L.. M.c:NSL'LIS and HU'GHT. FORB-IS, J 
JR.., dba FORB-IS '!RUCKING CO.) of San ) 
Dimas, California,' for a permit to ) 
operate as a Ceoent Contract Carrier ) 
(A1>l>lication No.. 19 -S7264-CC) 50 mile 
radius of Si=l Di~o. (File No. 
T-77,420) .. 

In the Matter of the Application. of 
RAROLD L.. HA..'UUSON, JR..) an individual, ) 
of R.oseme~d, Californi~, for a permit l 
to operate at; a ee::nent cont::act carrier" 
(Applicatioo:l No. 19-$731Z-CC) ~ 'W'i:h:in 
50 m:i:.le :rad:i.us of San DiegO', ) 
(File No .. T-77-4S1) .. . ..) 

Ii:!. the l".atter of 1:he Applieatio:o. of ~ 
CHARLES 'F.. :BAIRD" dOa C & .J BAIRD ~ of ) 
San Diego, california, for a permit to ) 
opcr~te as a ceme:lt conttz.ct curier) ) 
(Applicatio'o. No. 37-509$-CC~, within 50 ) 
mile radius of $a:). Diego, (File No.. ) 
T-77,673). ~ 

In the Matter of the Applicat:ion of ~ 
CLIFFORD J.A..~ EMDE, cro.s. CLIFF EMDE 
TRUCKING, of National City, California, 
for a permit to operat.a as a ce:nent 
contract car.:'ier, (Application NO'. ". 
37-509s-;.CC), 'Within SO mile ra<lius of 
San Diego, (File No. T-77,558). . 

In the Matter of the R.,plication of 
wn:r..IAM E. McAFEE, &l itldividual~ of. 
El Cajon,. California, for a permi tto 
operate as a cement co~tract carrier, 
(A?plication No. 37-5l06-CC), 'Within 
50 mile radius of San Diego, 
(File No,. 1'-77 ~ 716) • 

) 
) 

~ 
In the Matter of the Application of 
FRED !.. HOSAR., an individual, of ) 
Lakeside, California, for a permit to ~ 
operate as a cement contract carrier, 
(Application No. 37 -5103-CC) > within ) 
50 mile radius of San Diego, (File No .. 
!-77,718). ) 

) 

1. 

Application No. 4613S. 
(Filed January 8:', 1964,) 

' .. 

.. Application No. 4&160 

. (FiledJanua:ry22 J 1964), 

Application N~~ 461~1 
(Filed January 22, 1964) 

Application No~ 4&162 ' 
(Filed Janua:ry 22,. 1964) 

Apl>lication No. 46178-
CFi1edJanuary 20,. 1964) 

. Application No. 46179: 
(Filed January-30, 19~) 
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In the Matter of the Application of ) 
GEORGE D. ~GLR..'f!)ER, an individual, ) 
of San Diego~ for a pc~t to operate ) 
as a Cement Contract Carner (Applica- ) 
tion No. 37-5131-CC):I withi:. 50 mile ) 
radius of City of San Diego) (File < 
No. 'I-78;,194). S 
------) 

Application No. 4&857 
(Filc~ March 30, 1964 

In the }~tter of the Applic.o.tion of ~ 
FORRES'r W. .. ... '"EBB, an i:l.c1.i vi<i'l.!.91 , of S::::n 
.Diego, for .a. perm:i.t to QP(;'.rate as a 
Cement Co'O.t=aet Ca..""ri.er (Application 
No-. 37-5134-CC), witl::.in 50 ::ile radius ) 

Application No.. 468-SS. 
(Filed· March 30 , 1964). 

of City of S:::.::. w!.~o) Oile No.: 
T-?o,lS8) • 

I!! the M:l.tter of tb.c A!(,lico;:.tion of 
CRARI..ZS R. S'!tJRM, an i'lldividual,. of ) 
Santee" for a permit to operate as. a ) 
Ceme:lt Contr~c: Carrier (Application ) 
No. 37-S135-:C), ~ .... lthin 50 mile radius 
of Ci~y of San Di.~o, (File No. 
T-77,6]9) • 

Application No. 468'59 
(Filed April 1, 19(4) 

COMMISSIONER A .. W. GATOVCONCURRING SEPARATELY: 

I p...g::ee wlo the decision of the Commission. Inas'DlUch as, 

the reason for my decision differs in part from· the reasoning of 

the principal opinion, my reasoning follows: 

Section 3572' of the Public Utilities Code enjoins, ''Before 

a permit is issued, the Commission shall; require, that the appli

can-: establish financial responsibility. tt * * * * "If ,. the 

Commission finds that the applicant'possesses the requ:i.redfinan

cial responsibility to perform the operations proposed; it shall 
• • n 
~ssue a p~t .. .. • • 

, , 
. t 

The proposed method of operation provides thattlie appli'-:; 

cants who prosecuted their applicati.ons would: pay the overlying , 

carrier, Harrison-Nichols) 5 per cent of: their, gross revenues and 

lease cement trailers from Harrison Trucking for a rental of 2'5 
, . , , 

per cent of their g1:0SS revenues. Briefly" 30 per cent'·ofappli~' 

cants' gross revenue is obligated to get the' c'ement haulins~ : ' 

2 .. 



, •. ' 

I feel this percentage is unjustifiably high for the 

service and equipmene involved,. and I could not find an.applic~t 
./ 

voltmteering such an arrangement to possess.: financial resPonsibil

ity. 

Dated: San Francisco, California 
May 6, 1965 

~: : ~ 
II.,: 


