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BEFORE THE PUBLIC UTILITIES COMMISSION ox?'rmzsmn OF CALIFORNIA

Case Now 7925

owe motion into the operations,
(Filed June 16 1964)

rates and practices of - 3
S. P. KENNEDY, an individnai.-. | g

Investigat:x.on on the Commission's §

S. P. Kennedy, in propr:.a persona, re5pondent. :

Elinore Charles and George T, Kataoka K for the
Commission staff . .

OPINION

By its orxder dated June 16 1961+, the Commi“ssion instituted
an investigation into the operations > rates and practices of. S. o o |
Xennedy, an individual. (hereinafter referred to as re3pondent) for
the purpose of determining whether respondent’ violated Seetions o
3664 and 3737 of the Public Utilities Code- by charging and colleeting |
a lesser sum for transportation than the applicable charges preseri‘bedf‘
in M:.n:.mm Rate Tariff ’\Io. 14 and whether respondent violated Sectnon'f’.’l
3668 of the Public Utilities Code by means of an alleged "buy and |
sell" device whereby respondent assisted or perm:.tted Un:l.ted I-Iay Co. .
Chereinafter referred to as United) to obtain transportation of
property at rates less’ than the applicable rates prescribed in
Minimm Rate Tariff No. e o o

A public hearing was held before Examiner Mooney at: I.os _
Angeles on August 25, 1964, on which date the matter was suhmitted

It was stipulated that resPondent was issued Radial Highwayfp‘_ A '

Common Carrier Permit No. 54-3513 and that he was °erved with \'Iinimum.b .
Rate I‘ariff No. 14 and Distance I‘able No. 4 and all supplements and

corrections thereto.
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Respondent's terminal is loc‘ated’-; at his home*‘in" Upland,

(California. He opexrates four tractors, one truck and ll trailers. '»
He employs four drivers. Re3pondent reported to the Commission a
gross transportation income of $28, 268 for the last three quarters
of 1963 and the first quarter of 1964 l‘his does not :.nelude the .
revenue from the "buy and sell” operation hereinai'ter discussed. . |

A representative of the Commission staff testified that he
visited respondent's home on- July 29 and 30 1963 and on August 15
1963 and checked his records for the months of May and .J'une 1963
He stated that he made true and correct photostatic copies of )
shipping documents and statements eovern.ng 1.3 shipments of hay and
also of records and doeuments covering 12 "buy and sell" transactions
alleged by the staff to be for-hire transPortation and that they are.
all 1nc1uded in Exhibit 1. ] R C

The representative testif:.ed that ten of the 13 hay
shipments in Exh:r.b:.t 1 were delivered to the yard of the Cruz I-Iay
Company at C’hino (Parts 1 through 10) and thac. the remaining three &
were delivered to the yard of Joe Abatti also at Chino (Parts ll

through 13). With respect to each of thie hay shipments delivered to S
Cruz, the witness stated that respondent left his’ loaded trailer at '

the yard; Cruz del:wered the hay to the ultimate destination and

returned the empty trailer to the yard; Cruz informed respondent when \_ B A

the empty trailer had been returned and respondent's driver p:.eked
it up; om each sh:xpment handled in this mannex, Cruz deducted $22

for two unloaders and three dollars for moving respondent s trailer . -

from the tranSportation charge shown on the statement prepared ‘oy
Cruz. As to the shipments del:.vered to- Abatti the representative
explained that they were handled in the same manner as the Cruz |

sh:.pments except that reSpondent left both the power equipment and
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trailer at Abatri's lot, and‘Abattixdeducted“giﬁvfor gwo-uniaaaegsﬂf .
from the transportation charges he computed for each sh:mpment. 'I’he
witness stated that he personally observed the prec:’.se locatxon of
the farm from which each of the 13 shn.pments was picked up and

determined the actual m:x'.leage from each or:x.gin to the nearest mleave -
basing po:.nt shown in D:.stance Table No. 4. M |

The representative test:[fn.ed as follows regardmg

respondent 's "buy and sell'" operatlons (Parts 14 through 25 of

Exhibit 1): ReSpondent stated that he was in. the hay "buy and sell"
business with United Hay Company which :ts located at Bellflower,. - _
when respondent had a sthment to the Bakersfield area and wanted} a

return load of hay, he would contact Umted and Un:x.ted would g:.ve

hir the ngme of several hay brokers from whom respondem. could ohtain S

hay; respondent would not be furnished w:.th the names ii‘ he d:.d not
agree to sell the hay to Umted- respondent and the broker would
agree on the purchase pr:f.ce paid by respondent, resPondent and
United would agree on the pr:tce respondent would charge United- r‘
respondent paid. the 'brolcers dmrectly every Fr:.day, and Un:Lted pa:.d

respondent each week and deducted $l. 50 per 1oad as a comm:tssn.on,

respondent commenced the ‘buy and sell" busmess m the latter part :” o

of May 1963 and terminated :.t in the Fall of 1963. 'I.‘he w:.tness |
stated that he did not know whether the sales pr:lce was agreed upon 5
by respondent and United at the time the hay arrived at Un;ted' |
yard or some time pr:’.or thereto. o o | o
The representatxve further testif:.ed that reSpondent had
no warehouse facilities to store hay and d1d not advert:.se h:[s hay
business. He stated that respondent was not lzcensed by the | ‘
Department of Agnculture to buy and sell hay at the time the trans-

actions in issue took place ’. although he was subsequently issued a
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license., Ee testified that he personally ver:[f:xed the locat:ion of RN

the farm at which respondent piclced up the hay covered by each
"buy and sell® transach:.on in Exhibit 1. As shown in Exh:ib:.t 1,
respondent used the same shipp:.ug document: form for 'bot:h for-h:.re
sh:.pments and for ‘buy and sell" transactions and d:n.d not show anyf"
transportation or othexr charges on those documencs. s , |
A Comss:.ou sta.ff ‘xate expert tesc:’.f:ned that he took |
the documents in Exhibit 1’ and foxmulated Exb.:x.b:.t 2 wh:‘.ch showo
for each of the 13 for-hire sh:.pments (Parts 1 through 13) the
- charge collected by ::eslaonden.., the mm'.mum charge computed by tb.e, | .
staff and the result:.ng undercharge, and for each of. the 12 "buy and o
sell”™ transactions (Parts ll through 25) the dlfference between the ‘»f ‘,
sale price received by re3pondent .and the pu.rchase prn.ce pa1d bv |
respondent, the m:r.n:.mmn charge computed by the sn.aff for the * k ;o
uransportatlon perfomed by resPoudent and the :.esultmg undercharge.’"-‘ AR
I’he witness po*nted out, in connection w:.th each shn.pment :’.u Parts 10 | S
through 13, that the transportation charge computed 'by the cons:xgnee . !
was less than the applicable m:.nimum cha::ge and that M..nimum Rate )
I‘arlff No. 14 does not prov:.de foxr or authorn.ze deduct:xons .;.rom the N
minimus transportatz.on charge for the furm’.sh:.ng of unloaders or the" .
moving of a carxier! s equa.pment by a con.:.:.gnee. He teotifn.ed that |
the aggregate of the undercharges shown in all 25 parts of Exh:[blt 2
is $1,804.76. | ,
| Respondent testified as follows regard:.ng hlé "buy aud sell“'
- operations: United informed lum that it would sell any hay he |
:brought to its lot; United furn:.shed h:.m w:.th the names of hay |
brokers in certain area s, but he was also acqua:.ut:ed w:tth a number .
of addit:.onal brokers w:.th whom he also d1d bus;.ness* he purchased‘

the hay covered by Part:s 14, 15 17 and' 20 through 25 of the staffg,f{, I

| _’;4*‘:
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-exhibits . from brokers suggested by Umted but the hay covered by : :,‘ ’
Parts 16 18 and 19 was purchased from other brokers he personallyf. o
knew; the purchase of the hay was 1eft to- the di scret:x.on O.I. |
respondent's driver, who was experlenced in Judg:'.ng the ﬂ-rade ’and ”
value of hay; United did not exert any influence on the prlce pa:.d"' "

by reSpondent the dr:.ver would inspect the hay and. would not “\5:“'
purchase it if a fair pnce could not be agreed upon, Un:.ted wouldv; -
tell him the price it could obtain for the hay, and the- hay would .
be sold to the highest b:.dder, he also sold hay to other 1ots 1n the |
Chino area besn.des Un:'.ted, althou‘_,h dur:.ng July 1963 wh:.ch 1s the |
month the transactions covered by Parts 14 through 25 of the staff .
exhibits took place, he sold all the hay he purchased to Unlted he E |
termnated his "buy and sell" operation in August 1963 and commencedflf‘ |
it again in lMay 1964  he rew.sed h:.s method of conduct:.ng th:x.s |

‘busa.ness when he started agan.n ia. 1961

Respondent stated that h:.s "buy and sell" operat:.ons were ‘

in fact and in hones...y a 1eg:.t:.mate busmness venture and not an’

illegal device to avo:r.d reoulatn.on. He test:xfled that he was a.SSued :

a dezler's license to engao-e in’ th:.s hus_nesc' by the Department of

Agr:x.culmre of the otate of Calz.forn:.a in July 196; and a renewal

license :m July 1964. He stated that he increased h:cs property

insurance coverage to protect’ the r:.sk of 1050 he assumed when he |

purchased and toolc t.:.tle to the hay, that h:x.s prof:’.t or loss was

dependent upon the purchase pr::.ce he could negot" ate and the sale B

pr:r.ce vhich fluctuated wn.th market cond:.tlons* that although he does_:' o
. not store hay, there is ample. space at. hms termmal wh:nch covers two

and one-half acres, should the need ar:.se, and that none of the hay

dealers in the Chlno area, such as h:[mself store hay. A
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With respect to Parts 1 through 13 of the staff exh:.blts

which covered the shipments transported for Cruz and for Abatt:n., L
respondent stated that it was common practn.ee for cons:wnees in the
hay business in the Chn.no area to make deductzons of tbe type here
involved from transportat:u.on charges paid to carr:.ers.. ReSpondent
stated that he will take the. necessary SI-ePS to correct th:.s _
practice, He also po:.nted out tnat he hqd reportcd thls problem

to the Commission in 1962 but had not been adv:‘.sed regard:{m 1t. o

- ’ .
v . c ! .A.
o

Discussion .
The discussion which follows is limited to resPondeut s
"buy and sell""’ operations dunng, the year 1963 |
An analys::.s of the 12 "buy and sell" transactions o
Parts 14 throuoh 25 of Exhibit 2 dlscloses that > w:Lth one. except:on, o
the difference between the puxchase pr;ce pa:Ld by respondent and
the sale przcc rece:.ved from United was: greater on. hay purchased BN
at a moxe drstant point t:h.an on hay purchased closer to Ch:no. / R
It is evident that the . dn.stanee a partxcular locd of _
aay was transported was a factor cons:.dercd in arrzv:z.ng a«. the sale ‘
pr:.ce for the" load Furthermore > the evxdence po:mts out that ' / “
respondent prepared the same» type of sh:.ppmg document for both for- RO
hire transPortatn.ou and "‘buy and sell" transact:.ons » d:.d not.. stoclc.

any hay on h1° premiscs and did not advert:.se h:.s hay bus:tness. o) S
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The record also est bl:z.shes tha" thc dec:.s:{on to purchasc S

2 particular lot of hay was made by respondent or his employee and

2s based on their knowledge of the var:.ous gradcs oi‘ hay and
curxent market conditions in thc hay :x.ndustry. Umted in no way |
influenced this decision. Furthermore, respondent took t:.tle to
the hay he purchased and he alone assumed tb.e rcsponsmbn.l;ty :For
maklng, payment to the seiler, United's only contact w:x.th the '_:
"buying end” of the transactions was to furnzsh reSpondent w:.th
the names o:C some of the brokers from whom reSpondent purchased |
hay. 4s to the "selling end” of thc transact ons, the cv:.dence o
does' show that all hay handled by respondent durm" July 1963 was
delivered to United wh:.ch sold thc hay to the: ultlmate consumer. C -
Respondent tcstif::.ed howcver, that ‘he also sold hay to othcr |

buyers wken he could: obtan.n a bettcr pr:.ce. |

/’"

Based om a review of the entire record rcgard:tng the

'"buy and sell” operatn’.ons during 1963 it appears that rcSpondent / .

did contribute more than transportatron n.n connect.lon w::.th each
of the "buy and sell™ transactions in 1ssue. 'l‘he ev:.dence s not o
convincing that respondent's “buy and sell" operat:.on during this / } o

period was a sham or device to avo:.d mnimum rate regulatlon. LK
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kis 1963'operqtzons. No ev:dence was pres cnted to Show-how they
differ. The staff evidence concerned only the operatlons which |
terminated in August. 1963. In the circumotances, no! determznatzon

can be made on thzs record as to the legalicy of reopondont's

current oporatzons.

Findings and Coﬁclusions

After cons;deratzon the Comm;ss*on finds that-{m 1

1. Respondent operates pursuant to ‘Radial’ nghway Common
‘Carrier Permit No. 54~3513., “ | |

2. ReSpondent was sexved wdth approprzatc tariffs and

distance tablcs.

-«

3. There is no provision in Minimum Rate Tariff No. 14 whxch
authorizes or provndes for deductions from.manimum.tran5portat10n
chaxges. for the service of unloaders furnished by a con31gnee to
unload a carrier's equipment or for the movement of a- carrmer s
equipxment by employees of a cons;gnee.

4. The staff ratlngs shown on- Parts L chrough 13 oE Exhxbz
are correct.

.-.\",,_ L

3. Respondent charged less than the manmmam ratco prescrzbed
in Minimum Rate Tariff No. 14 1n the-:nstances set fortn 1n.Parts l

through 13 of Exhibit 2, resultinw in undercharges 1n the amount of
$873 17. |




C. 7925 ab

. O f . . -
\ A
N

6. With resPect to respondenr' 's "buy and sell" operations
during 1963, there is here present evidence of bona f1de "buy and
sell” incidents and charactenstics. The success of re5pondent s |
trading business, as dmstlnguished from his for-hire transPortatron*
operations, depended upon re5pondent's and b.:a.s employees' knowledge?'-"
of the vaxtous types and grades of hay and thelr expenence in the
hay :.ndustry. Respondent assumed a11 of the r:.sks of a peruon
engaged in selling commoda.t:.es, :ncluding the possn’.b:’.lity of loss
due to :lnab:il:.ty to secure profitable aaies. ‘ .

7. ReSpondent was engaged as a dealer :In 'bona fide "buy and g: :
sell” transactions dunng 1963 and said transactions d:'.d not con-
stitute a device to evade regulation by this Comm:.ss:[on.

3. The transactions smmarized :‘.n Parts 1 through 25 of
Exhibit 2 were in fact bona flde "buy and sell" transact:.ons and
not for-hire transportat.lon. . o | |

9. ‘Ihere is not suff:.c:.ent evidence in the record on which to
base a determination as to the lcgality of respondent s current "buy
and sell"™ operations wh:x.ch commenced in May 1964. -

- Based upon the foregoing finda.ngs of fact, the Commission

concludes that: | R : . |
| 1. Respondent v:.olated Sections 3664 and 3737 of the Public |
Util:.t:.es Code and should pay a f:.ne of $1, 000. . , 5

2. The evidence fa:.ls to establish that respondent's “buy and

sell’ operations durn.ng 1963 vzolat:ed Section 3668 of the Public
Utilities Code. - B -} ‘ | | |
The order which follows wn.ll d1rect respondent to rev:.ew‘ :
his records to ascertaln all undercharges that have occurred s:n.nce; i
May 1, 1963 :.n add.a.t:.on to those set forth herein. ’I’he Comm:.ssion:ﬁ |
expects that ‘when undercharges have been ascerta:.ned respondent

11 proceed promptly, dlhgently and 1n good faith to puraue all

"'-9-_':
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reasonable measures to collect‘the undercharges:‘irhe;staffnofﬁtheffyf”
Commission will make a subsequent field investlgatlon into the
measures taken by respondent and the results thereof If there 1st{-
reason to believe that respondent, or his. attorney, has not been
diligent, or has not taken all reasonable measures - to collect all r”' .
undexrcharges, ox has not acted in good faith, the»Commission wcll.do'v
reopen this proceed;ng for the purpose of formally"lnqpiring into\fhlf
the cdrcumstances and for the purpose of determin;ng:whether further o

sanctzons,should be 1mposed..

IT IS ORDERED that'

1. S. P. Rennedy shall pay a'fine of $l 000 to thzs Comm1331onlff€‘\i

on or before the twentieth day alter the effectmve date of this order{ff;
2. Respondent shall examine hms-records for the“period from
May 1, 1963 to the present time, for the purpose of asc rtaining all
undercharges that have occurred. ;: | K |
3. Within ninety days after the effectlve date of this order,

respondent shall complete the examlnatlon of hisurecords requzred by .?”f

paragraph 2 of thzs order and shall file with the Commissmon a report}_“wiff@

setting forth all undercharges.found purSuant to. that examlnatlon.

4, Respondent shall take such actionm, 1nc1ud1ng legal actlon, jlfjllf

as may be mecessary to collect the amounts of undercharges set forth ?r\z 'f

herein, together'wnth those found after'the examtnatlon required by
paragraph 2 of this order, and shall notify the’ Comm;ssion in.wrlting@,“
‘upon the consummation of such collect1ons. ' ' : )
5. In the event undercharges ordered to—be collected by

paragraph 4 of th:S»order, or. any part of suchuundercharges, remain
uncollected one hundred twenty days after the effective date of th:s_»
order, resPondent shall inst:tute legal proceed1ngs to effect col- 7
lection and shall fne with the Commission, on’ the f:[rst Monday of

.

1 | -10-'-_' o
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each wonth thereafter, a report of the underdharges remaznmng to be (
collected and sPecifying,the action taken to collect such under-f:’ 
charges, and the result of such action, untml such undercharges have
been collected in full or unt:l further order: of~the Comm;ssion._'

The Secretary of the Comm;sszon is directed to cause
personal service of this order to.be ‘made: upon resPondent.  The. Av .-_
effective date of this order shall be twenty~days after the comple-'rgfo
tion of such service, | B

Dated at > ' ,'California,wthiée'

day of

v

necessariry absent,_did not participato
1n tho disposition or this.p ocoeding




