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Decision No.. 69054 ------
BEFORE 'I'BE' PUBLIC' UTILItIES COMMISSION OF TEE STAX£' 'OF CALrFORNIA, 

Application of GOLCONDA UTILITIES l 
COMPANY, ~ California corpor3tion~ 
for approv~l of the ~cquisition of 
the assets· of Kentwood in the Pines 
Co~un1ty Association; and to 1ssu~ ) 
sec~ties. ' ~ 

Complainant, , 

vs. 

GOLCONDA UTILI'rIES COMPANY, 8 
California corporation, and' 

. lCENIt\l'OOD-IN~THE-PINES COMMUNITY 
ASSOCIATION ~ INC., a Cslifonia 
corporation, 

Defendants. 

) 

~, 
~ .. 
) 

~, 
) 

Application No. 46719 
criled .June ll, 1964) 

Case NO.. 8054 
(FiledOctober,29~ 1964) " ' 

W .. Paul P:lyne, for Golconda'Utilities Company, 
appl{c.:lnt in Application No. 46719,3nd a 
defendatlt in Case. No. 8054. ' 

Har;y H:lrgreaves,' for Whispering Pines Municipal 
Water District, protestant in Application 
No. 46719 and complainant'in Case No. 8054. 

Wilson W. WiS£, forF. P'.l)oynton'~ Mr., and 'Mrs. 
Peter Bullan" et a1., protestants in Appl1ca~ 
tion No. 46719. " " ,,' , 

~~ne E. Wi.lson, for ,Title· Insurance and 'trust 
COl:p~ny; <:sed B. M. Switzler, in propria ' 
personOl, protestants in App1:i.c.;!tionNo. 46719 
and interested parties in C.;lse No. 8054. 

C .. Stre-l in ski , and R. H.Knaggs, for the: Commission 
staff., - . 

, ' . . 
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In Application No. 46719:, Golconda Utilities Company (GUC) , 

scel!-..s: authority for the transfer to it of a water system owned by' 
, 1/ '. . . 

Kentwood in the Pines Community Association- (!<PCA); authority ,to:, 
• , , • I • 

issue COt:D::lon stock in payment of:tts demand notes issued, to KPCA .. 

for purchase of ,the water system; au order directing Kentwood:tn, 'y, "" . " 
the Pines Municipal Water District (l<PIv#m) to- transfert1tle, to. 

the properties used byKPCA in its. 'operations; ,an order directing., 

Title Insurance and!rust Company and Union Title Insurance' Comp~ny . 
to release to GUC certain deeds. of trustwbereinKPCA. is trustor; , 

an order restoring to KPCA certain water rights transferredt~ 
others; and authority to file and' apply KPCA's. present';at,errates. 

In Case No. 8054, Whispering Pines Municipal Wa'tcr 
. . . . 

Disttict (WPMtID) seeks an order:' decl;ari.ng that each, lotwith1n 
. '~, , ... 

l-.lb.ispering. Pine~ has certain' water rights appurtenant thereto.; 

declaring th.3t . all water diyerted' undeT a certain StateW.~{ter 

Rights Board license is' reqoired for the, reasOnable domestic' needs, 

of the property within Whispering Hnes;. direct:t:Og, that,e~cept . 
, , 

for one specific customer, no. users outside of whispering Pines be 
~ . .' " 

served with water diverted under that 'license; determining that 

the Superior Court for San Diego County bad jurisdiction: to' grant:' 
, ., 

a certain preliminary injunction; prohibiting: any successor of tbe, . 

water utility's original ownex- fromviolatingtbe'terms of the, 

diversion license, violating a certain permanent inJunction,.. or 

failing to recognize certain apportenant water rights~' 

Y All incorrect desigD.3tions,. such as·'Kentwood,inthe' Pitles' Com
munity Association Inc." and "Kentwood-:tn-the-Pi.ne-s: Community . 
Association, I.nc.," used by various partie's, shall be> cons1dered' 
herein to be ''Kentwood in the Pines Community Assoc:tation".' . 

2:.1 Incorrectly referred to by cue as "Kentwood Mtmic:tp~lvrater' 
Districttt., ' . 
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A public hearing on the "two proceedings was held on a" .' 

consolidated record before Examiner Catey at Julian on December 16,~ 

1964. Copies of the applicationlP the complaint. the answer of 

GUC to the complaint lP and the notice of hearing.had been'served in: 

accordance with this COmmission t s :rl.llcsof procedur~; GUC •• pre-.· 
. -' 

seuted testimony in its behalf by its president and also called a 

st~ff engineer t()" introduce certain factual information~, 

Protestants presented testimony 'by a formcrattomeyofKPCAand 
.. . '.", ' , 

by the preSident of WPM® and also called a formeroff;[cer 0,£ !<PCA 

to verify certaiu documents. The' president ofWPMWD; also. preseuted . 
. . 

testimony specifically related to the complaint:- . Pr0v:£.~10nwa$ . 
, " .,' .11" ' 

made for several late-filed exhibits to· be furn1shedby!;- the 
." I 

various parties. Defendant KPCA did not ap~ar. Both.' proceedings 

were submitted on January 15, 1965. 

Applicant t Complainant and Defendants 

GUC is a California corporation owning and/or. operating 

public utility water systems at Keeler in Inyo:County:,., at Hinkley" 
. . \ . 
. . ' 

in San Bernardino County ,. and near S~n Bernardino· . in San Bernardino· 
, -~ .. 

, • j. 

County. It is a wholly owned subsidiary of: Golconda International 

Corporation (GIC), a Nevada corporation. '!'be. p,£e:s1dent of· GUC, is 
. . . . ., . . 

also president of GIC~ He andotber members' of·:his' family: own 

more than 50 percent of the stock 'of Gte. He andh!swif~' were 
, . ' 

members of the board of directors of 'KPCA when '~at bOdy-agreed 

to scll tbe water system to GUC. 

KPCA 1s anonprof!t California corporation owning '. and 

operating public utility water,systems in two separate areas known' 

generally as Whispering Pines and Kentwood ~n the Pines, located 

near .Julian in san Diego County. KPCA did: not join in'the 
~) "... 

application to transf~~ the water systetlS tOGUC'and,d!d:~ot. 
appearberein~ 
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wmm is a mUnicipal water district. organized and existing. 

under the provisions of the' California M~ni.e:tpalWater District Act 

of 1911. The district boundaries encompass the Whispering Pines ". 

tracts and the land adj aceut thereto owned by lCPCA' and used·· for,· the 

development~ storage and distribution of water to. those tracts. 

WPl-lWD has not yet undertaken. to own. or operate 'a water' distribution' 

system. 

Ristoxy 
. .' 

The water systems serving Wbispering: Hnes andl<ent:wood'" 

in the Pines have been the subj ect of· controversy· since their 

inception. Most of the problems which have plagued these: systems 

have been created by failure of the various o~-mers to" fo·llow' 

procedures prescribed by statute and by thisCom!ssion.. '., 1/. ' .. ' 
The record in Application No. 29855 shows some oftbe~ 

early history of water· operations in the two, tracts known as 

Whispering Piues. In or about the year 1929', one Edith.Austin 

Ayers (Ayers) subdivided those tracts and acquired some lS0,aeres 

of land adjacent thereto upon whIch there· were' certain:·springs , 

which she utilized as tho source of'w.'Jter sUPt>ly for 'the tracts~ 
. . , . , . / ' 

kll undetermined number of purchasers of the 350 to',400 lots in the 

tracts paid for shares of stocl~,at $'100. per share~ invJhispering 

Pines Mutual Water COt:lpany~ 1.td., from Ayers. The'imutual~ater , 

company stoel~ was not· issued> however) andAy~rs, appa~ently used, 

the proceeds from the intended Sale of, the stoek as though' suCh' 

funds were contributions i.n aid of construction of the w'ater' : 

2.1 '!be records- in the following, proceedings were incorporated, 
herein by reference at the hearing.: A. 2985S~ original cert:[~ 
f:£'cate proceeding; A. 40306, transfer to heirs of origina.l 
owner; A. 40307, transfer to KPCA; A. 44452,' rate' proceeding 
of KPCA; AOI' 45303.~ proposed transfer to KPMWD. ' 
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" , ,",", ,'" 
::: system which sbe installed tc> sel:\1'e' the tracts,. Inasmuch' as .p.lsns·· 

for the mutual water company were abandoned~ the' construction of 

the water system without prior authorization of this Comm:tssi?n 
. ' 

was in violation o£ Section 50(a)0£ tbe tben Public Utilities' 

Act (Section 1001 of the present ·Fublic Utilities .code).~ 

Ayers operated the water system witbout:authority of 

this Cot::mission until the year 1949~ wbeti sbewas ··granted~'a 
, . . '4/ ',': 

certificate of public convenience and nece$sity:~- After' Ayers f 
. . . 

death in 1950 ~ her estate was probated and' distributed" to' her heirs. 

pursuant to a decree of tbeSuper:tor Courti.n sa'c; Diego c~unty.: 

After operating the system. for eight years without authorization 21 " . ' 
of tlrl.s Commission7 the heirs requested authority forthe1r 

acquisition of the water system.. Concurrently, the beirs .. 
6/. " . . . 

requested- authority to transfer tbe system· to- l{PCA. 11:1 ·their 
,. I, " 

application, buyer and sellers pointed outthatKPCA nisbettcr 

qualified to properly operate this Public Utility'by virtue of the 

perpetuity iubereut in a corporation". 

The record in Application No. 40307' shows that the 

purchase price to be paid by, KPCA was $30,000, of wh!eh$lS·,OOOwas' 

to be payable in cash and $lS~OOO was to' be represeutedby,a 
. . . 

promissory note, p.'lyable on. or before Decetnberll,~ 19S&,. secured" 

by .l deed of trust covering. the land' and rigbts,-of-way usedf~r 
, , 

the devclopment~ storage and distribution of water, in::wM:spering: . 7/ . .. ' . .: 
, ,..',.', ' ,.",' 

Pines,. Although the decision in the proceed1ng.'permittedKPCA'. 
, . ' , . " ' , 

to issue the deed of trust only dur1ngthe period from August 24, 
" . , 

!:/ Decision No. 43245, dated Augus.t 23, 1949, in Application . 
No. 29855. ..' '.. "." " . " 

2f ApplieationNo. 40306.' 

§j Appl1cationNo.' 40307. 

1/ Dec1sion NO'.' 51222, dated August 19, 1958.'. 
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1958 through December 31, 1958, the autborizeddeedof trust was '~ot " ' 

issued, and all parties apparently relied upon the previous ,invalid 

deed of trus~, issl,led'by 1<PCA on j~e 25, 1958., ,The copy of ,: the " 
promissory note filed as required· by the clecision shows ,that the 

note was assigned to two of the origin;al directors' of KPcAin 

November 1958, for an undisclosed' sum~ :I~ <l1so 'indicates that an 
J; " '". . . : 

extension of time was made for payment of' $7,500 of the' principal 

on June 30, 1959' and the remaining$-7 ,500 on December 31, 1959~, 

Inasmuch as the extension of time would have made the note 'p~yable 
, ,t" 

at periods of more' than 12 months after 'the date "of, issue 7' such' 
, ' , 

extension of ~1me appears '~o have "been invalid, because:;wiehout' 

Commission tlutborization. 
", 

Exhibit No.4 in Application No. ' 44452' 1nd!c.qte:s tb'3t " 

KPCA issued: (1) bonds dated July 1, 1958, intbe 'total:sumof 

$35,000,: secured by a First Trust Deed ,on the util:l:ty'sreal 

property together with a bill of sale on:! the physical property and 

~quipment located on the real property; ':(2) a second~~'D~ed" 
dated November 4, 1960, in tbe sum., of $1'O,,657~50'; and (3}, arurd 

" , <, ,. 

'I:rust Deed, dated October 1', 1961, in tbe· sum' of$:8',:88S:.48:~'!be 

exhibit 'states that the $.35,~OOO re latedtO'the '" First Trust Deed 
. . .' . 

was provided by various resid~ts of the area who, became bondholders 

of KPCA, for the purcha:se of' the Whispering Pineswate~"utility: 
. .' .', "';.' . 

properties, whereas the Second ''!rust Deed and .Tb.:trd.'TrustDeedwere' 

related to fUnds which bad been provided-by two of ·iPCA's: original, 

directors, allegedly for operation~ ma:tntenance~ repairs: andotber 

utility purposes. Tbe exhibit sbo~;,$ tbat' KPCA had not applied ~or 

nor received authority to 1ssuetbc~eVidences' ofindebtedness,3nd, 
• I, ': ' 

to encumber tbe utility property. :::the eXh1b1tst3tes,thae KPeA ,. 
, ':1 

I!. 
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planned tc> 'request cOmmission authority to reissue its notes in 

exchange for the invalid obligations. 

Exhibits Nos. 1, 6 and}'in Application No. 44452 indicate 

that KPCA: (1) installed a sep~ratewater system to· serve Kentwood 
, !.. 

in the Pines, an area not contiguous to KPeA's line, plant or system 
" '.' 

serving Wbis~ring Pines; (2) restated its books' to sbowplant 'costs 
I " , • , 

in excess of original costs actually, incurred;, (3) exacted· contri";' 

butions in aid of construction from new customers.;:: and (4jcould' 

not account for over $21,000 of its funds which had. apparently' not· 

been spent' for utility purposes. All of these- act~onsmaywel~ 

have been in violation of the' Pub,lic Utilities Code~' tbefiled' 

tariffs of'l<PCA or accounting procedures prescribed by 'this' 
, 

Commission. As stated in Dec1sionNo~6C;25S, dated November 5, 1963;,' . , 

KPCA's lIentire- method of operation appears to, involve. a d~liberate ' 
.. 

d1sxegaxd of the laws. re1.ative to eitbereertificate-s, reports, or: 

issuance of securities"., 

I>ecisionNo. 66255 also'den1edApplica~ionNo.,45303,o:f 

, KPCA to sell tbe Kentwood portion of the'water systems,to·~KPMWD,~ 

The Comnission found that ,the proposed transfer'wouldhave b~eti' 
, ' '. . 

adverse to the public interest. Exhibit No,.' 5 berein ;sbowsthat 
.' J , " .... . ,'~' _. 

two of the directors of KPM-JD were holo.crs of the Seeond'Irust'Deed 

and Third Trust Deed referred tO I: bereinbefore. 

Decision No. 66255- authorized a' 26, percent i~erease in 
'. ,: .- . 

KPCA's rates and requiredKPCA to,iiadopt straight-line, remaining. , ' 

life depreciation,' to correct its depreciation -resexve.· and plant,·, 

accounting records, to apply for Commission authorl.zati~n·for·:ali.' 
, , 

long-term debt, to file reports sbowing, proceeds' and'disbursement 

of fands, from the long-term debts, to determine and" '~e'~ordamounts 
• I ~ • 
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received as contributions in .aid of c0t.ls~ruction, and. to-- submit .a' . 

report accounting for the missing $21,400. Excep't for:filing. the 

increased rates, KPCA did' not comply with the- orc1er.· 

Paragraph V of tbe application herein: states that, on 
. . 

}!arcb 10, 1964, KPCA was without funds to continue' the utility 

operat1.ons. KPCA and. cue entered· intO', the agreement 'attacbed. to. 

the pleading. as ExbibitNo~ 1, providing: forGUCto, oper~te~nd, , 
manage the water systems •. Exhibit No. 14 herein,. copiesof:KPCA . 

minutes, sbowsthatGOC' s president and his. wife were elected on 

March 14, 1964 by the KPCA board of directors tof:tll two: 

vacancies on that body, that' on May 23:,. 1964, ·tbe members: of thci 

board of directors recoxm:nended sale of the water systems to. GUe, 
. " 

and that the directors than ali resigned. Exhibit No., 2 attached 

to the application, the bill of sale-for the transfer of ·tb~' . 

utility systems from KPCA to GUC~ is dated May 23:, '1964~:' 

GUe's president testifi.ed that GUChadissued'unseeu~ed 
interest-free demand notes to KPCA in the amounts .of. !i3-7,6,9().lS.·' 

and $42,069-.14 in pa~t fortbe water systems,. Thenotes', 

Exhibit No. 6 berein,,~ provide that the' hOldert~ereOf~ll, accept', 

shares of cue stock when issuance ofsucb stock is authorized by 

this Cotmllission. cue's president further testified th~t'tbe'note$ 
subsequently had been acquired by GIC, the parent corporation of,' 

.' " , . . 
~. .,' ' '>-

GUe, for a price "in the- neighborbood of" $10. cue and' Gte. 

j o:[ntly and severally agreed to indemnify the directors and 
• ' I' 

officers and those members approving in writing the saleoftbe 

systems;, against all actions,. proceedings, claims' and demands and 

against any loss, damage or injury wh1~ they may :tnanymanner 

sustain by reason oftbe saie,. andaga.tnst all costs, damages or 
, . .... \\ .,'....' ... "." : 

expenses whichtbey ma.y payor incur 1u\\consequence .'of'.the sale: •. 
~ . '\\ 'r' " .-

," ,. :J 
\'~~/ " 
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As indicated in the discuss:tonherein of·' the utili~' s' . 

history> KPCA may have violated the l'ublicUtilit:i.es Codeaud. 

v~riou$ orders of this Commissiouo An oreer will be issued 

~ust~tu~ an ~ve$tigation int~ KPCA's operations •. 

Proposed Transfer 

There are two questionable and significQut ~spccts to the 

t:rans£er proposed in Application No. 46719': 

(1) The disposition by KPeA of its assets in 

exchange for GUe's promissory notes in the total. amount 

of $79>759.29 and subsequent sQ1e of those notes., to GIe 

for appro~tely $10 woald leave KPCA with, no means 0,£ 

pDyitlg its rem.ilining liabilities. It is quite clcer:. and 

we so ftnd> that> pursuant to Section 82S.of the Public 

Utilities Code> the bonds and deeds of trust-issued by 

lCPW\ .'Jre void. Nevertheless:. memberso,f the publ.i.c, 

appDrently purchased the bonds without being aware that 

they wexe invalid. These. circumstances militate, against " 

a finding tha~ the proposed -transfer is not, adverse to 

the public interest. 

(2) Ibe agreement by which GUC'aud GIC propose to 

indcmn:Lfy certain KPCA directors, officcrs,,~na memb~=s 

from consequenc~~$ of the proposed s.-ale- is a form. of 

indebtedness with indeterminate t:iln:ing and <::mounts' of 

payments. NeitberGUC nor GIe hav~ shown that they 

have the ability to pay the significant sums which : 

might possibly result from litigation i.~volving the' 
", 
"i. 

indemoitees. These circumstances preclude a find:tng,,' 

thae GUe, lias the finaneialresources to,<acquire and 

operate the systems. 
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PropoSed Stock Issue 

If the proposed c:ansfer were- authorized, it would not o,e 
,', 

appropriate for tbis Cotnmissionto- authorize cue to,issue $-79,759:,' 

par value of its common stock in payment of its: two demand>notes, 
, " 

aside from' the- fact tbat its parent corporationpa1d only ,about, $10 
, .. . '. . 

for those notes. If KPCA ultimately is required· and permitted to' 

make good on its stated intention in an earl1~r -p~oceed!ng to,' 

request Commission authority to reissue eviden<:esof, indebtedness, 
. "", ." , .. ' . 

and encumber utility property, it would not be proper to authorize 

issuance- of stock now which would beinduplieat10nofwhatever 

encumbrance might later be authorized. 

KPMVm Transfer 
, , 

cue alleges that 'certain property sold- t~ l<PMWDbyKPCA 

is used in the utility operations. The record will not support a ' 

finding as to the validity of the transfer because cue did,not' 

establish the utiltty status of the:propertyin_que,stion~ -We-do'not-
. ' \ . " . . 

:'e-ach, there-fore, the question of our, j uri.sd1cc1on to'-'require-Kmm' . .'" 

to malce the' requested transfer. .The status of' the -property in' 

question will be:-considered in the .~~~est:r.gat10n·of.'~CAtO·be· 
opened by this Commission. 

Deods of Trust, Bonds and Notes 

Deeision No. 57222 autbori.~ed !<peA t<> purcbasethe

V]bispering Pines system on the, basis' of $15,000 cash-and $15-,.000 

indebtedness. !be resulting ~O percent ,.eq,u;[ty would have provided: : .. 

a reasonably sound capital structure. KPCA did not dis:c::Lose ,-tha~ 
it did' not have the $15,000 in 'caSh and that it· inte~ded"to_, finance 

the acquiSition entirely with· borrowed. funds. 'It:-is eXtremely 
, ., ~,' . 

unlikely that the Commission would, haveautborlzedtbe $35-,000 bond .... 
. I . . 

I, I, 
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,I. • \~ 

issue and the associated first deed of trust~ leaV1ng;:KPCA witbin~: 

equity whatsoever in the system. 

The second and third deeds of trust are 'apparently related 
. - , 

primarily to the Kentwood syst~ installation. Even' if KPCAhad 

financed the Whispering Pines system with 50 percent equity" it 

would not have been appropriate for the utility' to·- :tncur,: fu~her ' ' 

indebtedness for' any portion of 'the Kentwood system:·whieb· properly·, 
.', ~., • ,,"' I 

should have been f1nancedby advances. from the. real estate devel-' 

opers~ pursuant to the utility's filed main extens,ion rule',_ 

GUC req,uests an order of this Commissionreq,uir!ng, the 

bOldersof the deeds of trust to release tbemto· ,GUe. Conversely", 

the attorney for various bondholders movedtbat this 

Commission authorize and direct the reissuance of valid. bonds. . in 

exchange for their invalid certificates.. Neither action is. appro~ 

priate becau~: (1) although we- find that the deeds. of trust". bonds. 

and notes involved are.' all void, they may be of, use to the bolders '. 
, , . , 

thereof as evidence in any court actions against the part~es 

responsible for issuance of the documents, 'and (2')this:,CotrtDl!ssion 

is empowered to authorize ~ not direct" the issuance-of,' evidence of 

indebtedness and encumbrance of utility property.' 

Counsel for vari.ous bondholders argued, that the illegal 

bonds were". in effect, rrdemanc;l bolldslt , not requ;[ri~g. Commission 

authorization.. 'Ibis argument is -not valid" because: . (1) ... the'· bonds 

included a provision permitti~ them to become payable st .. periods,·' 

of more than. 12 months after tbe date of 1ssuance';t and' (2) tbe

bonds provided for encumbrance of utility plant. 

. I' 

:' 

Counsel also argued tbat the utility plant covered: by the· 

bonds and first deed of trust should be presumed' conclusively to;:'be>· 

. ,,' 

, ';c 
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nonutility plant~ pursuant to Section 851 of the'Publ:tctTtil:tties 

Code~ whicb prov:i.des~ in part: ' 

t:Nothing ••• shall .prevent the ••• enctmlbrance' ••• by
any public utili~ of property which is not 
necessary or useful in the performance of its 
duties to the public ~ and any disposition O'f 
property by a public utility shall be 
conclusively presumed to be of property which 
is not useful or necessary in the performance 
of its duties to the public, 3stO, 3ny.'. • ' 
encumbrancer dealing with such property in 
good faith for value •••• H • 

'We c10 not concur in this view. A party' cannot be, said to, bave 
:' . . . . . . 

.!Icted "in good faith" if be has llot:made a reasonable-,investigation 

and determined that the property involved was notusefut· o,r,neces-
" , , 

sary in the U"'"~lity' s operations. Tbis' obviously could. 1l0't ,be t::ue 

of land Upon which m::e located the springs which arC' the' sole' source' 

of supply for the VJhispertng Pines water system. Moreover 7-, bond

holders here were familiar with the property;J and: there was no 

showing that they believed~1n good faith, that it was, not useful 

or necessary. 

KPCA apparently has issued certain demand 'notes, the 

liability for payment of ~hich is not proposed to: be assumed by. GUC. 
" ~ 

For example ~ the attorney who advised and" eounse led KPeA, from :lts , 

inception testi.fied that payment ba& not been ,made on notes he 

.;lcecpted from KPCA~ nor on bills he bas rendered toKPCA'for P.;lrt 
~,- . 

of his services. 

Wbevland C.'lse 

Ayers failed to provide purchasers of lots in W1:liSpcring··· 

Pines with shares or memberships in a mutu.:ll' ~ater compznY., '!be 

record. herein does not show whether Ayers expressly deeded" any 

"water rightsft to' lot purchasers or. wbethcrtbe prom:tsed shares or 

memberships in a mutual. water companycame-toibe-commonly'and 
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improperly termed ''water rights". In any event> Ayers appropriated 

and diverted water from Banner Creek and delivered it to the 

residents of 'mlisperlng Pines for over 20 years before tbose 

property owners brought a class action in the Superior Court for. the 

County of San Diego against Ayers to have their ''water rights" . 

adjudicated. that action,. No.' 141424, commonly known as: the 

trw"'oeyl.md case", W.:lS :tni.tiatcd because Ayers- had a'Dnounccd her 
I' . 

intention to obtain a certificate of public convenience andneces-
. . . , 

sity from this Commission and subsequently to serve additional ,areas 

which were outside Whispering Pines •. The Wheyl~nd casco was settled 
•• I 

on September 23, 1948-, by a stipulated judgment declaring th~t there 

is a perm..."'nent primary domestic water right as' to each lot· within· 
, ... 

the Wbisperlllg Pines tr.!lcts, from Ayers t Banner Creek' source. 
I • . ,~~~.: , . 

GUC contends thOlt the stipulation made by Ayers in the: 

Wheyland case constituted the transfer of utility property, in the 

form of water rights, without Co1nm1ssion autboriUltion., GUC asks 
. . 

this CoQmission to issue an ~rderrestortng the waterrighes t~ 

lCPCA. WPlvMD takes .an opposing view' and requests. this Commission to 

affirm that each lot within Whispering Pines bas ap?urtenant,thereto·· 

.-: permanent and paramount right to a supply of water'fordomestic .... 

pll~SCS.; 

The record herein'does not show whetber the ·stipulated 

judgment in the Wheyland case established water rights in lieu of 

the previously promised shares in a mutual water company or merely· 

confi~ed previous water r1gbtswbichhad come into'being by: deed. 

or otherwise. Without this 1n.format:r.on· and proo:f of the .date: of· ::.ny . 
. I' . 

dedication to public use> no finding 'on this issue can be . m~de. . This; 

sui>ject also will be covered by the investigationofKPCA to-be· 

opened by this Commission. ,- '." 
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Mushet Case 

In 1951, various owners of property riparian to',. Banner 

Creek brought suit in the Superior Court for the County ofS~n 

~iego to· enjoin the appropriation and diversion of Banner Creek 

W:lter for delivery to Whispering Pines, Juli:ln andv1c:tU!ty~ , that . 

.ilc~ion, No. 1668S0, commonly known as tbe ''Mcsbet' casoft
, apparently 

WOlS precipitated '!)y Ayers theirs 'preparlngto deliver .'B;anner ~ee!( 

water in large quantities to Julian Mutual Water Company.' The 

Mcsbet case was settled- on ~tay 23, 1956 by a st~pul_atedjUdgtc:ent ,,' 

which declared tbat the Ayers water syst~llf had ~ pre scriptive riSht 
. . " 

to divert 17.5· aere-feet (762,300 cubic feet)' of water ~nnuaily 

:C:Ot:l. B4nner Creel~. In 1958,. a supplemental complain~ was.file~·l, in 

the Mushet casc, maldng KPCA a p.orty thereto. '!b:l:sfil:tng"w'as 

prompted by KPCA' s plans to supply 'the KentwoOd .areawitit: Banner -

Creek water. A stipu111ted judgment entered tl'lereinon. August 25:, 

1960 pl~ced a fu:tb.er limitation on. diversions £rom:sanri~r~eek, , 
, , 

requiring thllt the, diverted rllte of flow shall: not' exceed::' 0.03- cubic_ 

feet per second' (13.5 gpm). 

MeNicho-1s Case 

In 1964, various indivtduals and-WPMWD filed a complaint 

in the Superior Court for the County' of . San D·iego,.. asking the court" 

to restrain KPCA and GUC from prosecuting an applicat:£'onto.the 

State Water Rights Board for a permit to extend the' use lIreliof the 

water entitlement under License No. "4759 ·of that Board;» and"from 

proViding water to any property or user located outsid~ the two' 

Whispering P1nes tracts and not th~n served.' '!bat.' act1o'C:;» No .. 
, , ' 

2S2736~ whicb we sball call the, "McN1cbols:case,r~ also-requested 

o~ber relief relative- to recognition of paramount water rights· of' 

users within thev7bispering Pines tracts. ' 

-14-
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" .. J 

On June 19, 1964, .the· Superior Court granted a tempor~ 

inj1l1lction prohibiting KPCA, and :ray successor or agent, from. 

delivering water to Camp Bishop Stevens, owned by ~he' Protestant 

Episcop<ill Church, when such water is reasonably required for . 
Ii • 

domestic purposes within the two Wbispering Pines' trac~~ 

''Reasonably requiredll 'Was. defined .. as any actual weekly. delivery to 
,., 

the two tracts up to 17,500 cubic' feet, with the further require-

ment 'that there be at least 100,000 gallons of water in the 
I • 

" ,', 
IIfl' 

200,OOO-ga!.lon reservoir, whenever water. is delivered' to Camp"Bf'Sho~ 
Stevens. 

WPMWD indicates that trisl of the MCNichols' case is .. to: be, 

deferred until after Commission action herein. 

Restriction of Service Arca 

KPCA has llotbeeuordered proviously by this Commission ' 

to limit its service area. In the absence of'suchrestr;[ction, 
• ,,\, '. " •• J 

Section 1001 of the Public Utilitie~ Code permits extension into ' 

territory contiguous to the utilitY,::lines, plant or syste1I4 ' 

Section I.E. of General Order No:. 96-A requires) however"that the 

utility shall file revised tariffserv:tce area maps for. ,such 

extensions, before co:mnencing service. 

WPMtVD requests an order of this Commission which ";076u1d: 

require that !<peA's Banner eree1t so~ces and Whispering: Pines water 
", 

system be used solely for the- two, Whispering Pines ,tracts and one 

specific cottage outside those tracts 0 WPMWD bases this"',request 

upon the requirements. and restrictions incorpora.tediutbe,: judg- " 
.: . . " '. ,,' 

ments in the VJheyland :lnd Musbet cases and, uponKPCA' sest1matet; , , 
'. i, ,..' .' 

that the present development withiu'Whispering, Pines. will r~ul:re' '. . ".'. 

~eater peak deliveries in 1965 than can be,divertedlegaily£~~m 

Banner Cree1t. 
. " ' 

. .. ' . 
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We find that l<J?CA' s Whispering .Pines system has been 

dC<!icated to serve all of the lots in Whisper1ng Pines, .. .os is.· . 
. . . . 

evidenced by the area certificated by Decision No~ 4324;> and~ .the 

tariff service area map now on file forKPCA. The Mush~t'.J~dgment,. 
C 'I C 

which cS1:ablished ~ ri:$ht of only 17.5' acre-feet per y~ar, has not 

been cballenged and may be assumed to be' in full force- and effect. 
! . . . . 

The testimony of GUC' s president shows that, even with less than 
150 of the approximately 350.'Wlrl.spering·Pines lots using:wster) 

about 10.4 acre-feet of water were used within the two'· tracts-
. . 

during 1964. It is apparent~ then, .and we- so fiild:, that the entire. 

Banner Creek entitlement will be needed:for the present' de~c<l:ed 

area of service long before allot the lots 'are occupied •. Under·,' 

these circumst-:mces, and whether or· nottbe stipulated 5.udgment.in 

the vlbeyland case is valid, :i.t might b~ c~ntrary.to' the' ,public : 
'I . . 

interest to add permanent customers outside of the prdsent 
. ! 

dedicatee are.!! of service. 'Ihis is an appropriate~ subjec,t: for " 

further review in the ~xcmission' s investigation. of ~cA., In. the 
, " . . 

, . 
I, : 

meant1me~ the order herein .~ill pro¥bit tbeadci1tion,o£.permanent.· " 

customers. 

Tae testimony of GUC r s. president indicates that water 

service from the Whispering. Pines' system has alrc:ady been extended 
I '" ' 

to seven customers,: including. Camp Bishop Stevens, ol,ltside:of the 
I .' ," 

\oJb.isperiDg. Pines tracts. O£·tbese customers, ocl.y Cam~ 1)ishop 
, " < • .If ,j , 

.. '. • ~ . • w' . . .. ,~, ,::' 

Stevens uses sufficl.ent w.!!ter to' causC' a sign:Lfl.cant drain on~be' 

Banner Cxeek diversions.,. Service to. present'eustomers:: otber th.on 
. ' . 

C.-:lX:lp Bishop Stevens will be permitted to continue ona permanent' . 

service basis. It is apP;Jrent, and we find,:ebat the temporar;r 

iDj ~etion in the McNiebolsc.ilS¢w!ll,p~ovide. reasonable, :tnter:tm . 
,I . -. " . 

" • -I. • 

'. I ' 
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proteetion to lot owners in Wbispering.Pines until the'- question of 
, .... 

dedication, the legality of 100CA's extension ofservicc' to Camp' 

Bishop Stev~ and otber,rclatedmatters can 'be' covered intbe 

Commission T S investigation of l<PCA. 

Findings and Conclasions 
. ' 

In addition to the various detailed findings in -the . 

foregoing opinion, the Commission finds that: 

. . 

1. !he proposed transfer to GUe of'the water systems' owned 

by KPCA, under the terms set forth herein, is adverse to the 'public 

interest. 

2. For the foreseeable future it will not .be' adverse to' the 

public intexest for Gue to manage and oper~te the water systems 

owned by,1<PCA, in accordance with the agre~ment attached.as Exhib:tt 

No. 1 to AppUcatio~ No. 46719. 
,I , -

3. '!be present tariffserv1ee' are,'l maps on filebyl<PCA do, 

not show cle.!lrly and completely the present dedicated' areas of. 

service. 

4. Tbe present soarce of supply for the Whispering. Fines 
" . . . 

systet:l is not .adequate to supply the ultimate needs of the pre sent 

dedieated area of service in and ncar Whispering Pines, . and, 

adeqa.:atc proof b.,s not beenprcscntedthat tbe present'soOl:CC of 
" . , . . 

supply of the l<entwood: system can supply' t:lorethan the ult!mate 
, . , 

- , 

needs of the present dedicated area- of se'rV1ee;in and near Kentwood' , 

in the Pines. 

5. There has been no s~oW1l1g thattbe issuance' byKPCA . ()f 

$35 ~OOO in bonds primarily for purchase of· the Whispering Pines . 

syS1:em is,appropriate and would resultin.a workable capital 

'. structure. In any event~ this . Commission ,is 110t empowered •.. to 
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direct t:be issuance of such securities, as requested, :11'1.2 the mOtl.on 
, ' 

oode on behalf ,of several holders of inv:Jlid bonds; nor basKPCA 

(Jpplied' for authority to issue them. 

!be Commission concludes that the-transfer of KPCA's 

W<lter systems to cue should be' denied, that, cue should be' 

<luthorized to manage ~nd operatetbose- systems pursuant to the

.::lgree:ent between the two utilities, and that app't'opri<lte'restric-' 

tions shoald be placed on sexvice .:Ireas and: ee-livery of surplus;' 

water. 

ORDER. --- ........ - ..... 

IT IS ORDERED that~ 

1.. Ibe application of Golconda Utilitie:s, C~mpany (CUe) is, 

denied. 

2. Kentwood in the Pines COIIlmunity Assoc1a't:Lon (ICECA) 'llnd 
e .' 

GUC are authorized to carry out the terms: of ttie agxeement attached: 
, , 

as Exhibit No.1 to Application NO'. 46719, providing,fortbe 
, , 

I:l3ntJgement and operation by GUC of the water systems. owlled":bY 
. . ' 

KPCA in and about vMspering Pines and Kentwood in 'the 'Pines, San 
~I' . • ~ /.,. 

Diego County. 

3.. Within ten. d.:lys after the e:fect1ve d'ste'of. this' order ,: 

coe shall file on bchalfof lCPCA revised tariff scrv:i:ce area maps: 

clc(Jrly shQ~ng: 

(a) Tbe boundaries of the vniispering Pines area 
certificated by Decision' NO'. 43245~. dated 
August 23, 1949) in Application No. 29855. 

(b) '!be' boundaries of any· additional propert:L0S, 
other than Camp Bishop'· Stevens, . which <lrc' 

.' '", , 
:'!' " 
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(c) 

(d) 

(e) 

outside the certificated area but which 
have been fu:rnl.sbed permanent water 
service from the Whispering Pines: system., 
prior to the d4te of this order. 

!he boundaries of Camp Bishop, Stevens, with 
a notation sbowing tbat,only surplus water 
is to be provided to that ct1stomer,in 
accordance with the temporary inj unction in 
the McNichols case. 

The boundaries of the water system. ,and area 
sened in the Kentwood in the Pines tracts. 

The boundaries of any addit:tonalproperties 
which are outs7-.de ,the l<cut'Wood in tbe 'Pines 
ttacts but wb1..:h bave beeu' furnished permanent' 
water service from the Kentwood system prior 
to the date of tbis order. 

Such filing shall comply with General' Order No. 96-A. ,The-effective 
. . . ,~ '" 

. . . . 

date of the revised tariff sheets, sball be establisped by supple-" 
. . ;1 ' 

mental order berein. 

,,4. 'Ontil: otherwise authortzed by further' order of'this 

Cocmission> neither KPCA nor any successor or agent thereof 
, ' , 

(including GUC) shall extend or provide service' outside: the service 

area deUneatee on' the t~riffservice areZi maps to be filed,' 

pursuant to Paragraph 3 of this order. 
: 

s. The motion made on behalf of v.ar1ous bondholders~' asking' ' 

this Commission to authorize and direct the reissuance of valid, bonds 

in exchange for their invalid certificates, is denied. 
, , 

6. In all other respects) Case No. '8054 is di.smissed,. 
"i! 

The e££ect1ve date of this order sballbet:wenty~ d~ys 

'~ after the date bereof. 

Dated at ___ ~_n_Fran __ C13C:O ____ ) California', this'dri,·" 

day of _",,"~.-..' ",,;;.,;;' ,....:":-..-> '1965. 


