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Deeision No. 69084 | wRUﬂHNAL o
BEPORE TAE PUBLIC UTILITICS COMMISSION OF THD STATD OF CALII' ORNIA' .

Invesngatzon on the Commission's own

motion into the operations, rates and ,
practices of MacDONALD & DORSA TRANS=- ‘ :
PORTATION COMPANY, a corporation, Case No. 7736
L. J. CIRAULO, JIM COLE, DAVID BEEBE, o
BURYL BARION, and JOHN RECOTTA.

Marquam C. Georg & E. H. Griffiths, for ‘
MacDonald & Dorsa Transportation Company.
Donald B. Day, for t‘-ze Con:m:.ss:.on staffo

OPINION | |
By its oxdex dated October 1, 1963 the Comm:nss:.on
instituted an investigation into the operations, rates and‘ praeticee‘ .
of MacDonald & Doxrsa Transxaortat::.on Company - (MacDonald & Dorsa) ,' a .
¢corporation, L. J. Ciraulo, Jim Cole, David Beebe, Buryl Barton, and
Jokn Recotta. Public hearings were held before I.‘.xam:.ner Daly on a
December 10, 1963 and January 31, 1964 at’ San Francisco and the
matter was submtted subgect to. the rece:Lpt of brn.e:s, whmch have

since been f:.led

Re3pondent MacDonald & Dorsa is an affll:.ate of Santa Clara
Sand and Gravel Co., Imc. (Sand and Gravel) and" prov:.des transporta-'
tion for the parent company and others through the use of subhaulers,
:.ncluding respondents Cmraulo, Cole, Beebe 5 Barton and’ Recotta.~ :
MacDonald & Dorsa leases 65 sets of bott:om dump tra:.lers from Sand
and Gravel and’ then in’ turn leases tb.em to subhaulers. B Pursuam: to
a written agreement MacDonald & Dorsa pays to the pare!lt company
re'ntaly equal to 30% percent of the gross revenue derived from the ‘
subleasie.s.l Under the subleases there is an agreed rental of 33-1/ 3

pexcent of the total gross revenue earned or recewed by the

1/ The written a 17:_;,:':eetnex:u:s; (Bxh:.b:xt 11) actually provide for. hlgher -
percentages, but apparently only 33-1/ 3 pereent has been charged
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,‘ .

subhaulers as the result of. transportation performed by sa;d equin-;:‘”t

ment. | N |

A representative of the Commission s F;eld Seetzon v1s;ted
hacDonald & Dorsa s place of business and checked 1ts records._f‘,,

The underlyzng documents relatlng to 13 shlpments were o
taken from respondent's Ziles and submatted to - the meense and
Compllance Branch of the Commissaon s Transportatzonubivision,_ BaSeefi
upon data taken from said shippiag documents, a tate”stadfiQaS'pre;‘4
pared and 1ntroduced iato evzdence as Bxhxbmt 16 Said exh;bit
1nd1cates chat in -all cases except one MaeDonald & Dorsa pa;d the
subbhaulers 100 percent of the applicable manmmum rates and that 1n
the one exceptzonal instance MacDonald & Dorsa pa;d more than the
applzcable minimm rates. | o | :‘ |

| During the course ot the—hearxnb, theostafitﬁedettookﬂtofg'

prove that: o e

(1) The alleged subhaulers are in rcal;ty prlme-carrzers“
when trapsporting the shipmests of Sadd and Gxavel, .and. any -
deductions from.the transportation charges for- rental equip~
ment constituted a violation of Sectioms 3668 3669 and 3737
of the Public Utilities Code.

(2) In comnection with trenseortat1oa‘performed for. other
saippers, respondcnt MacDonald & Dorsa violated Public Utilities
Code Sections 3668 and 3737 by means of a deV1CQ, referxed to
as a trailer reatal arrangement, waich resulted in excessive
and upreasonable deductions from payments to SUbhaUIGr» in’
violation of Item 94~C of Minimum Rate Taxiff No.:'7 (MRT 7.

(3) Respondent MecDonald & Doxsa violated Section 3737
of the Pyblic Utilities Code in failing to comply with Note 2
of Item 94=C of MRT 7 by making improper and unauthorzzcd '
deductions from payments to subhaulexs.

The recoxd zndlcates that Sand and Gravel operates.sand
and gravel plants in the Santa Clara Vellcy and Scotts Valley. Thc;
main office is in. Santa Clara. Mr. Stcve Dorsa and Mr. Axch |
MacDonald are. president and secretary, resPectlvoly, of both Sand

and Gravel and MacDonald & Dorsa.‘ Ihe stock of each company is owned~-v‘
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50 percent by Mz, MacDonald and 50 percent by Mr. Dor.aa. Both com- SR
panies shave the same office sPace in Santa C‘.Lara. Sand and Grave.n.

owns all .of the trailers and prov:.des :Eor thc:x.r mamtonance and

repair. All office work for l\faeDonald & Dorsa is performed ‘by

employces of the parent corpany » for which MacDonald & Dorsa Is

bil led on a monthly b.:z..n.o. Approx:.mately one-thn.::d of MacDonald &

Dorsa s total operatmon is performed for Sand and Gravel. _

Each trailer u:n.t has an ori Q:.nal cost of approxmately .
$12,000 and is deprec:.c.ted over a pe::zod of e:.ght years. ResPondent |
subhaulers cach pa:.d approxinately $8 000 to MacDonald & Dorsa for
trailer rentals dur:.ng the year 1962. The names of the reopondent
subhaulers were provided to the staff rcpresentatwe by an: employee |
of Sand and Gravel who "epresented them as bemg typ;eal of the |
subhaulers used by McDonald & Dorsa on a year-round 'basis.A -

The staff contends that Sand and Gravel and MacDonald &

Dorsa are 0 interconnected that, when subhaulers are used to

transport the property of Sand and Gravel, tho subhaulers are in -

fact prime carriexs. The staff further contends that the 33-1/ 3 per- ) '.
‘cent deduction from the gross operat:.ng revenue earned by subhaulers -
enables Sand and Gravel, through its alter egos, to recover :’.n 1ess ‘
than two years an amount equal to the orig:mal cost of t:he equzpmcnt' e
and that such an amount is excess:we. The staff therefore argues = |
that the deductxon is .an unlawful dev1ce by wh:Lch Sand and Gravel

obtains tramsportation at less than the minimum xates.

With respect to tranSportation perxormed for shippers

other than Sand ‘and Gravel the staff rccogm.zes that deductions £rom .
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subhauler payments may be made provided they are in“aCvardanéie_ with
Item 94~C. of MRT 7. The staff argues, however, that an overlying
carrier may deduct from an underlying carriergo:‘nlyﬂ"éuc'h'-" liquidated

amownts as may be due from the underlying carrier ..., providing -

such deductions have been authorized in writine by thé‘undéflyiﬁgf_ '
carrier." (Eophasis added.) The only wﬁitéen a@z’thoﬁizatiﬁﬁ«f‘f&f

the rental deduction is contaized in a standard subh'auilagiéeméri: -' |
vhich is executed by each.s;ibhéulex (Exhn.bi.t 20) . Ihestaff argues .
that the subhaul agreements do not comply with Note 2 of Item 94-C
in that the smount to be deducted must be due andllqumdated, A. wh_éi:é;xé | |
a b;ankét authorization to make deductions for futureshipments d'ea‘l's_

with indefinite and uncertain amounts.

An appearance was made on behalf of réspornzd‘en:\ I'Ia'cDonailc‘.'"&-«“f o

Doxsa only. No affirmative presentation was offered. .Cbunsfér for
MacDonald & Dorsa made 2 motion to dismiss on the ground thatthc e

stéff had failed to malke a | cas"e‘.

- "Charges by any overlying carrier to an underlying carrier
and collecggdfd b; ch latter ca%r:‘.er from the formex forgthe-rf
sexrvice 9f said underlying carrier shall be not less than 95
percent of the charges applicable under the minimum rates
prescribed in this tariff, less the gross revenue taxes appli-
cable and required to be paid by the overlying carrier.. (See
Notes 1 and 3‘. o ' o R PR

"NOTE 1. - As used in this item the term gross revenue taxes- =~ -
neans the Califormia Transportation Tax payable to the Califormiaz .
Board of Equalization and the tax payable to the Califormia = . '
Public Utilities Commission under the Transportation Rate Fund .
Act., S e

"NOTE 2. - Nothing herein contained shall prevent an overlying
carrier, in paying such charges, from deducting therefrom such =~
liquidated amounts as may be due from the underlying carrier to -
the overlying carrier, providing such deductions have been
authorized in writing by the underlying carrier. Any overlying
carrier electing to employ this procedure shall itemize such:
amounts and maintain for the Commission's inspection all .
documents involved in the tramsaction.,' S ;
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Dzscusszon )
The staff's contentions mast be sustamned |

(1) IMacDonald & Dorsa is the alter ego- of Sand and Grale
The evidence clearly shows their common ownershmp and control stock
in both companies is held in the same proportion, the presmdent and
secretary of both are the same, they have Lhe same-addre*s, and
Sgnd and Gravel employees do all of NecDonald Dorsa s work
MacDonald & Dorsa havzng no'employees of its own._ Ih 1s tru., as

respondent points out, that the alter ego'doctrlne requlres, ln

addition to common ownershmp and control that thcrc exzst rn clcment -

of fraud or injustice, but under che czrcumotanoes.oi thas case,
1nguot1ce is 1nherent. Item 94-C of MRT 7 authorlzes deductzons
only in the case of subhaullng. It 1s a rariff provnsion specmally
tailored to the relatlonsth between przme carr:ers ano subhaulers,
it is not applicable, and is not approprlate, to the altogether
d_ffe ent relationship between Sthpcrs and przme«carrrers.-nNo!“

deductlons such zs that authorized by Item 94-C may be made<by a’

Shlpper in comnection with tarmff eharoes due a prlme carrxer. When ;

handlzng shipments for Sand and Gravel thDonald & Dorsa is 1n '
reality no more than a ahrpplng department of 1ts affmlxate' it 1s
not an 1ndependent Intermediary between that sthper and the—actual
cqrrlers.‘ Without the wctzon of MacDonald &-Dorsa s 1ndependent
exmstence,‘Sand and Gravel could not rely on Itemr94-“ for the other
cqrrmers would be prlme carriers. Sznee it would e mnequltaole to
perm;t Sand and Gravel by means. of that rzctron, to gamn an advan-‘
tage otherwise prohrblted oy law, the’ alter ego doctrine 1s appllca-“
ble. The alleged ‘subhaulers should be treated as przme carrlers |

when shipnents for Sand and Gravel are 1nvolved.
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We attach no significance to the £ac; that separate records

were kept by these two companies. Vhile comm;nﬂl~ng,or thc;r rcco*ds
macht be regarded as an aggravation, the mere farlure to commanele
does not alter the 1mpr0pr~ety of using the f*ctlon of separate
identities as a device for payins less than the mnimom rates.
Neither is it significant that Sand and Gravel 1o'n0t, as auch‘ a .
formal party to these proceedings. It is adeqnately represented
through its alter ego, MacDonald &;Dorsa. (See Pratt v.,Coast
Trucking, 228 Adv.Cal.App. 159 173, 678. )y

(2} Tae alleged trailer rental is a dev1ce‘by whrch MacDonald ;s
& Dorsa has evaded payment of the amounts oﬁherwmse dne the-subhauler
respoundents under MRT 7. Vhen tran3port1ng the coods or shlppera :
other than Sand and.Gravel, MacDonald & Dorsa may act asra prmme
carrier, and therefore only ¢5 percent of the-mnn_mum.ratea xs dne
the other respondents as sthaulers.- However,’ the arranvements by
which trailers are leased to the aubhaulers at an unrcasonable rental
has wholly frustrated the 95 percent requ~rement. The rental is’
expressly made dependent on gross revenues, nd'w1th respect to | |
these five subhauler respondents (admictedly representa*rve of" tnoser'5
whose sexvices were used by MacDonald &'Dorsa on a rull—year baszs),‘d
the rentzl for ecach trailer in 1962 was approxlmately $3 OOO. The“
original price of the trailers was approxzmately'$12 000 and thcy
are being depreciated by MacDonald & Dorsa on the ‘basis of an.eight—t*‘a

year lﬁrc.l The amount of rental is manafestly'exce551ve.‘

It is ”rue that in all the transac 1ons covered by Exhlbrtf 

16 and involving nnaffllzated shrppers, MacDonald & Dorsa pald,the
subkaulexs 100 pexcent of the applicable'manzmum rates (subgect to
the trailer rencal deduction), whereas only 95. percent was. requlred |
by Item 94-C. But thls marﬂln of 5 percent merely reduces - it doesf\

not eliminate - the unlawfnl effcct of the excessmve rental. Evcn

S
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allowing for the amount paid in excess of °5 percent of the manlmum
rates, we £ind that the amount of *he rental dedue lon wes unreason—”
sble and resulted in payments to the Subhaulers whxeh.were—below-the |

mnnzmum lawful ameunus.

\“V

The pucpose of the trailer rental as a- devzce to e;xcumvent g

the minimum rates is illuminated by the change whxeh MaeDonald &
Dorsa made in the specific pcreentage o; gross revenue used as Lhe ]?
measure of the reneal The c1reumytances are summarmzed 1n reopond-
ent's opening brlee (pages‘3-() as ollow*. |
7 e.In 1953 the Commission investlgated the carrier’
and found that the trailer rental teing charged the
sub~haulers was 28-1/2%% and a deduction of 5% for
bookkeeping and lm&e sexvices. It was the opinion
of the Comm*s,¢on representatives. that the deduc--
tion of the when transporting the property of
Santa Clera Sand and Gravel would result in an .
underpayment to the sub-haulers. Accordingly at*ehe
1nsuance and suggestion of the staff, the 5% book~
eep;ns charge was eliminated and the bfu&lCL ren al
was raised to 33-1/3%.""
*{The *1gure 28-1/27. appears to be a typographzcal
exror in the brief. The testimony indicates it
was 23-1/3%. Reporter's Transcript, page 92 )
ReSPendent'° attempt to meentaen the eotal deduetlon aL ehe same
level as before the staff's criticism of the 5 percent charge Zor
booklkeeping is tramsparent. It is also evmdent how-readily*any
prime carxrier could circumvent. ehe 95 pexrcent requxrement of Item.9ﬁ
C if he were free to use ‘any amoune at all as Lraller rental.‘q
It is not material that Item 94-C 155@1& mekes no eference- 
to reasonablemess. Section 3668 of the del:e Ut111t~cs Code ezpress~,7
ly condemns any "devnce" by whldh transportauzon.zs provmded at less
than the minimum rates; the delmoerate use of an exces51ve and
unreasonable rental is sudh a:device. S f' |
Respondent's ebueetmon thae the Comm;sszon had no Juresdzc-fV
tion over leasing until 1963 (Publzc Ut111t1es Code Sectzons 3547

and 3548) is mot valid. Our scrutmny of theue transaetmons 13 not o

7=




oaseo on the :.nc.:.dental fact that they have :anolved leases' we are R

concerned solely because these rental arrangements have been used

as a dev:.ce to evade the mmmmn rates.

(3) The trailer rem.al deduct:.ons are unlawi‘ul lor the rurx.her i

reason thax., even if reasonable, they are not- authonzcd by MRT 7
Note 2 of Item 94—0 reqm es that such deduet:.ons be author:.zed 1n
writing and that they be "lzqu..dated" In no sense were these

obligations l:.quldac.ed. At the t:r.me the rental agreements we:.e sigaed .

(tha«. is, at the time of the wr:.tten autbonzat:.on on. the deduet:xons), o

the amount of the remtal to be pa:.d was- wholly speculative > bemg

contingent upon the future gross revenues as.,oc:.ated mth eaeh -a.ler.‘ R

MacDonald & Doxsa argues in 'its reply brzef that, :.nasmueh
as the othe five respondents performed serv:nces for MacDonald &
Dorsa on a full-time basis, they should be regarded as employees
rather than suohaulers. . MacDonald & Dorsa did not so treat them o..
the time the.services.were performed, nox was thls‘argu:mem.;urged
at the hearing or in respondents' open:ing brief. Th\e’Sug‘eestz‘ﬁoo“isv* -
obviously an afterthought. Trailer equipment n.s not customanly
"leased® to employee truek drivers, and the:xr ”wages" are not cm—'. '
tomar:' 1y 7 computed in tne manner revealed here.‘ Moreover, performanee 8
of serxr.iees on a full-time basis is ent:.rely cons:.stent with Sub- -
hauler status; there can be full~time :.ndependent eontraetors gust
as ;here can be part-t:.me employees. |

(l.,) The staff did not att empt to establn.sh any part:.culc.r
«.ra:.ler rental whica might be eons:.dered reasonable. AL least on
this record there.core, we cannot calculate Lhe undercharges whz.ch
would be due the suohaulers. The order herem w:.ll not con a:m the
usual direction that undercharges be collected I-Iowever, .¢.n llght |
of the aggravated circumstances di selosed a l:.ne will be z.mposed
(S} .tcspondent contends that there ha.; been no proof of. servu.ce. :

of IRT 7. An examination of the transer:.pt, howcvcr, reveals an
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adeouate saowing in this reSpect. Thus, the staff w:.tness test:xfled
that when e asked at the carr:.er's off::.ce for the tarmff tha.. had
been served upon MacDonald & Dorsa, a copy of.‘ J.‘ 7 was produced

the wi “ness found it up to date w:.th reSpect LO the '-ates wh:.ch are |
pertlnent o MacDonald & Dorsa. IIe also cest:.f:;.ed x.hat Mr. Dorsa,

the pres;denc, admizted he regularly recelved snpplements and

corrections *'*‘rom the- Comm...ss::.on.

'Flndln;zs and Conclt.sions

hfter considerationm, the Comm1331on :C:.nde \.hat. “ ‘
1.; MacDonald & Dorxsa presently holds’ perm..tted autho .Lty du.n.y*."
issued: 'by this Commission and has been served m.th a copy of M:anuml- ‘

Rate 'Iar:. - No. 7 and appla.cablc supplcments ehereeo. ‘3

2 In the {nstances set forth in Exhibit 16’ (ez:cep..'for Part 2’ N

thereof} MacDonald & Dorsa paid reSpondent subhaulers exactly 100
percent of the appl:.ca‘ole mindmun rate., Lox the transportat:.on
performed, subject to deductions for alleged tra:.ler rentals. |
3‘. Sand and Gravel is a producer and sh:Lpper of sand gravel"
and afwregatcs. MacDonald & Dorsa and Sand and Gravel are nnder |
common ownersb.lp and control they have the same place of busn.ncss > _‘ an
and all office work perfomed for MacDonald & Dorsa 13 done 'by
employees o:. Sand and Gravel. NiacDonald & Dorsa has no employees
and neither owns nor operates any equ:.pmenc. o | ,
z,. MacDonald & Dorsa 1eases 65 bottom dump tra:.lers rron Sand,”v:‘, . |
and G:.avel which it subleases £o subhaulers for a rental equal to
33-1/ 3 percent of the gross revenue der::.ved from the use of sa:.d i
eqmpment. The 1mtzal cost of each of the tra:.lers v]:as appro imately
$12,000, and each has a service life of approx:mately e:xght years.
Under[ said subleases, each suohauler reSpondent pa:.d to MacDonald
& Doma as trailer rental in 1962 approximately $8 000
5., MacDonald & Dorsa is. the altexr ego of Sand and Gravel. 'rhe

scrv:.ces of respondent subhaulers (or any other subhaulers) whcn. used i

 wge
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to transport the proPerty of Sand and Gravel are in reality those o£ o
prime carriers, and the alleged tra1ler rental deductions constmtute
an unlawful device whereby Sand and Gravel obtains. transportatn.on at J '
rates less than the minimum in:violation of Sectlons 3668, 3669 and
3737 of the Publn.c Utilities Code, as 1llustrated by Parts 2 and 11
of Exhn.‘b.a.t 16. Minimum Rate Tanff No. 7' conta...ns no eutbority for
a sh.n.pper to make any deduct:.on from such transportatlou charges,
whetner or not the deduction is reasonable.« | o |

6-. The blan.cet authorizatlons by respondent subhaulers for
futw:e trailer ren..al deductions > contained in the lease agrecments
with hacDonald & Dorsa, do mot comply with, the requlrements of Note 2
of Item 9&.-C of Minimum Rate Tar:.ff No. 7 ‘Ln that said deductmons
‘wexe not 11qu1dated when author:.zed. ‘ . |

7. The alleged tra:.le" rentals deducted by respondent
MacDonald & Dorsa from payuents otherw:.se due :.n 1962 to the otb.er
respondents as subhaulexrs were excessive and unreasonable and
constituted a devmce vwhereby respondent \dacDonald & Dorsa sought to |
evade, and did evade, the requ:.rement of this Commssmon s l’immum ‘. '
Rate Tariff No. 7 that subhaulers be pa:.d not le.,s t.han 95. percent
of the charges apphca‘ble under ‘the minimum ratcs prescr:.bed 1n sa:.d
tariff (Item 94-0), all as n.llustrated by Parts 1 through l3 of |
Exhibit 16 (except Parts 2 and 11 thercof). o | |

We conclude that respondent MacDonald & Dorsa has v:.olated

the requ:.rement» of Item 94-C of th:.s Commssmn s Minimum Rate s
Tariff No. 7, has violated Sections 3668 3669 and 3737 of the - -
Pu'bl:x.c Utilitics Code, should be ordered tovcease and- des:.st from |
commn.tt:.ng such violations, and should pay a fine to this Comm.ssmn
of two thousand five hundred dollars ($2 500) ._ We also conclude th,zxt1

the mot:‘.on to dismiss should be dem.ed.

-10-
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OL\DER

IT IS ORDERED that: , |
1. | When transport:.ng the property of Santa Clara Sand and
Gravel Co., Inec. through: the use of other carr:.ers, MacDonald &
Dorsa Translbortation Company shall henceforth cease and desmst from

deducting trailer rental charges from the charges paid to such otner -
carriers. . | : S T L
2. Vhen transporting the property of sh:xppers ‘other than o .
Santa Clara Sand and Gravel Co., Inc. through the use of subhaulers,
VacDonald & Dorsa 'rranSpor“at:x.on Company shall hcnceforth cea_.e and
des:..>t from deduct:xng traz.ler rental charges from thc charges paid
to sa::.d subhaulers unless such deductlons comply with the requlre-

mcnts of Note 2 of Item 94-C of M:.nimum Rate 'rar:.ff No. 7 as
heremna'bove discussed. '

] 3. Respondent MacDonald & Dorsa 'rransportation Company shall

henceforth cease and des:.st from us:mg excess:‘.ve tra:[ler rental
deduct:.ons as a device to evade the requlrement of this Commssn.on s.:
\nm.mm Rate 'l‘ar:.ff No. 7 :that suhhanlers be pan.d not less than 95
pexrcent of the charges appl:xcable under the mn.nmum rates prescrzbedi? g
in said tariff. (Item 9%-C.) - S : o 5 -

&, Onm the effective date of th:x,s decls:Lon the Secretary of
this Commission shall cause to be amended. Rad:.al Highway Common o ,
Carxier Permit No. 43-4812 and Clty Carrier Pcm:f.t No. 43—4813 133ued
to MacDonald & Doxsa Transpoxtation Company to prov::.de that sa:td
respondent, whenever it engages other carriers in connect:.on w:n.th the
transportation of property for Santa Clara Sand and Gravel Co. ’ Inc.
or of said shipper's customers or suppl:.ers, is prohzb:.ted from

paying such other camers less than the applicable mnimum rates
esta‘ol:.shed by the Commission. | '
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5. On or before the twentieth day follow:.ng the effective date

of this oxderx, respondent MacDonald & Dorsa I‘ransportatlon Company

shall pay a fine of two thousand f:.ve hundred dollars ($2 500) to

th:x.s Commssxon.

6. The moiion to dismiss made by MacDonald & Dorsa 'rranSporta-'

tion Compazy is denied. _

The Secretary of the Commission is dlrected to cause
‘personal service of this order to be made upon each of the reSpond-” |
ents, namely, MacDonald & Dorsa 'I‘ransportat:.on Company, ,‘L. Jo C:Lraulo,
Jim Cole, David Beebe, Buryl Barton, and" John Recotta. Ihe effectn.ve
date of this oxder as to each: respondent shall 'be twenty‘ days after N
the completxon of service upon such respondent. - ';'t.,

Dated at _L°5“n&¢1°8 , Cal:.fornid, thié ( { T
dey of DV | -

-r

s Conn:!...sioner wul:t.am M. Bennott boing;
‘ necessarily absent. did ‘not’ pnrticipa.te

in the dJ...posiuon or t.his prooeed.tnz. L RS




