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Decision No. 69163' 

In the Matter of the- Application of ) 
Lincoln A. Richmond, an individual,. ) 
doing business 3S LINK RICHMOND & ) 

", .,', '. ' 
; " " , . 

SONS, of Baldwfn Park, for 3 ) 
certificate to, operate 3S',a' cecene ) 
caxner (Application No. T-5S;.GSS:,. ) 

Applicat:Lou·No·.46565, .• 

CMr.;.c), VeutaraCounty ~ et ale ) 
(File' No~·. T-58:;683) e. )'. 

-------------------------------) 
Phil .Jacobson, for Lincoln A.' R:tcbmond~appl:Lcant. 
Russell & Scbureman, by R. Y. Schuret!lan, for :M.ax 

BitlSWanger Trucking,· Matich l'r:.:lnsportation 
Company, Daniel ·Lohnes Trucking. Company, Valley 
Transportation Company, Phillips Trucking,. More 
Truck Lines; Wallac~ K. Downey, for California 
Portland Cement Company, protestants. 

O'Melveny & Myers, by Lsm:cn M. Wright',., for 
llOOr~ean Cc:aut Corpora-=ion; Em-ignt, Elliott 
& :setz, by Jose-eh T. Enri~ht., for Monolith . 
Portland Cccent COtlpany; C:aldo A. Gillette·, for 
l·!onolith Portland CCt:lCtlt Co~p.:lny;, G .. B. Sbllnnon 
and c. it. Boyer, for Southwestern Port!Qnd· 
Cement Comptlny;. interested parties. . 

Donald J. Harvey and Douglas C.Qu1nlan, for the' 
cowssion staff. '. 

OPI~!IOU ON P'.EEEP.RI!~C; 

Ex ps~e Resolution'.No. 138~1, Sub~ N~·~ ,62~:dat:ed .,' 

,:-, . 

.. : .. '~. ' 

B.arbara and Ventura to beCOt:lC effective on. August 4, 1964; .. On>·th.at··· ' 

latter &y two petitions for rehearing were fil~ci,one'b;~ax'" ..... 

'XruckiDg Company> Valley Transportation Col:lpany~ .Ph!111ps:"Trudldni~·: . . ", ',.," 

t'· , .... " \. ,. 

and More Truck tines and theotber by Califorrda' Porti~nd:':'Cemcrie:, 
. I.' .' I " 

Cot:1pany. Tbe petition of'S1nswanger 'et al.,wa~:;Sr~nt~d:by.:O~a~, . 
" .... ' ,1 :M 

. ' I 
"', ' . 

.. 1-
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' ...... ' 
' ....... , .. ,. -. -.<, .' , 

Portland Cement Company, was, granted· by' Order Grant:tni Rcneariug<" ... 
'- , '. " ' • ' •• '. • '", .,;', I • '","," 

dated October 20 ~ 1964. Noticc .. ofReheariUg..was. 'given 'on:. ',',. 
." .' " ' .. '.' '" 

Februaxy S,. 1965 and ,rebearing. washe-1d~ before Examiner':Crave11e/ 
. , . . . . 

on March 3, 1965 atLo$Angel~s. On the latter date'tbematter was, .. 

submitted subject to tbe f:tl~~. 0·£ .b~:te£so~ orb~fore:'Ma:t'cli29:).:.' .', ,~, . 

1965' and subject to i1 ruling. 'o"n a· motion,fora:'~collt1~u;~~:,to:~lio~. 
, '. 

petitioners fUJ:ther opportunity to secure a subpo·ena':~d:'::;s·~:rve:.th~ 
same upon applicant. A br1e~'was filed bYCa1if~~~"P~~~iand' : .... 

Cement ·Comp.lny on l'oZarch '23:~ 1965. . \.' 

This matter involves both procedural;:. and,subs-t~ntiv~ : 

problems. 
; ',;, . 

On YU1rcb 3, 1965 .. atthe· bearing purs~a~tt~ .. ·th~·:o~<lers: 
Granting Rebearing), applicant was :tn a position :of:one·who~· .. n~crbeen' ..... 

• , • < , ' • , ,,' < .: ",' 

granted a certificate of public c~nvenieuce Olud ne.cC'ss1i:Y·bythis: 

C01l:IrlJ1ssion and who had 'no:quarrel with what be 'bad been' Sranted~, '. 

He was in no way a moving party. Petitioners.> ontbe:otber ·band., 

were tbemoving parties since-they had sougbt"and, ~e~>granted .tbe.··· 

rebearing before the CommiSsion. V1:tthtbe foreg~:r.ngp~~t:U:re:[u·,: 

mind the presiding examiner' asked petit1onc~s.if"thcy~ere,: ready"to: .. 

proceed. Counsel for Binsw.angeret al~ then'askeclc~uti$el'for "," 

applicant if' applicant 'was present in', the he~r:r.ni· r()c"n~~·Wbeu:··~·; 
negative answer was .. gi.vetl> counsel for· Binswanger·,et':.·al.:·.··.ca:ilEid· 

• " • ,'1 ",,' ,;". 

his first witness~tbe-ttaf£:[e manager.for.Ca,af~rnia· Portland'., 

Cement Company. Tbe latter's testimony generally con~e~ed' .. :,the.'· 
• " • • " ',..'...., " ' '.~ ~ "~,,, ",' '? . .. .' '" .. " 

docUments att~ched to tb~app1ieation to sbowdeliv~rY·;(),f·ce1ll.ent:·· 

. to v3rious counties. Five out ofa·totalof·~ixsuehrd~eume~t~:· 
. " . .. . . '.<..,>" .'ii. ,....., 

were docuccntsofcalifornia Portland' Cement.Comp:any,:prepared;by· '. , 
, ; """'" .•. "',". " ',' , '1'" '. 

", " 

. . ... 
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S\lcb company as a ~ult1-copy" document andissuedto'variousp~rsons. ""," ' 
, ~ 

including the consignee and :'tbe c3n:ier. 
., 

. ' 

Document No .66594 indicates ·the carrier to' b~ "Lii1k 
, ' ' , " " ii""" ", " 

Ricb.r:l.ond#4n and the point of destination' to- be' Costa: Mesa, which: 
',. ".1., ,V,',-: . ". " 

, , ',[' 

is in Orange County. The ,document is dated May 30, 1963-., " 
" , " ' ' ,J"", " 

DocU1:le1lt No. 66589" inc1ie.ates· the carrier tobe"Link,' 
',", "',,' '" " "'I: .",',' 

Richmond Truck iiI" and the' point of ' destinatio~to 'be,c:~aremont," 
r '", .~" :.".,"",. ..,,' 

which is in !..os 'Angeles County. ' Thedocument'isd~tedJ1aY'3:1:~ ,. . 
. '. _. 

1963:. 

, , , . '. . . \ " ,,,,"','" \,' ~.) -.<' ~. ' " ,: ';'.',: 

Richmond Truck 4i1·and the point, of. destination ~o,be;:West:I~()s,\' ' 

AnSeles~ wb!cbis in LOs Angeles: County. Tbe:dO~UU1ent;;i~dat~: 
: .. , , ' 

o. ,., 

l1ay '31~, 1963:. ;' .,' 

,,)' I. 

Document No. 05534 does not'ind1cate"'tbecarrier,,except::' 
,'" ' .' 

that where the name of the carrier sbould appear 'ii' typed 'the': " ' 
• • , '," "'" " T', '/ " 

I, ,.'".,' 

word "Their". Tbe point of destinat:ton,is,'LS'Mesa;,:wh:teh'is. in:', 
, > , ' ,." " 

San Diego County. Tb~ document is dated May '31,' 196,3'.:, 

Document No,., 66565 ~ndic.ates tbat . the" word~~, 'HRarris~n
Nichols" have been' crossed out and 'th~word~: ''R!cbmoudU

'' substituted, . , 
, .' ,'. , : ."~ ,'. "," .. ,;<.,,;.",' ''::.' ',.' ,,'~': .. I',\~".,."", 

followed by "'!'.ruck :fi4".,' Tbe point' ofdestinatlon,:[s':Sat1coy~:':wb:tch 
" " , ,'," . ,,' " ".:'",,' ',,' \,', . -

is :tn Ventura County ,anci the date 1i May" 29'" '19,63:~' , :. 

, , ", ,,.,,' , -" :,' '" "", . ~" ,', 

the witness testified, be, did not know" wbatcarn;or actually, .' 
j , , ., 

delivered tbe cement. As to: the, d~l:LverY to, Claremont" in to,s' 
. , "(, ' ' 

,~ ,.' 

Angeles County, Document No. 66589" het'estif:ted~thati:the:·deii.vory 
, ' . " '., ,.' " " '. 

had been made by Beverly' TiuekinSCompany' and', that"be,'kn~w,thi:~' 
" ,.,." 1 .,' j" , ~l ~', ",I ,", : ' :. ,.,' , • 

because Beverly TruclO.ug. Coo:pany had, uesd"tb",s8Cedoeucent:,:tu> 
• '., " ,", < 

its application for "grandfatber" rigbts.'Healso,stated:.th~t', 
.,r • < " _, 

. , ',~ 

. : . ',," ... 

-3- 1 ,'. 
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. . , 
i 

, ,' . .... , , I ,:' 

.". "'.,' 

< • 

, '.'i '. " .. ' . '~', ',i L,. 
'-'1'" .,. " , 

, ~'. :'.' . 

, .' 
r • '~, ' '. 

the document in question had :.'beeb ,pr~p~~ed·bi~1;"own.f~rm·.~t'tbe·, ..... 

point of origin' and, that his 'firm. had 'p~:Ld' 't1.ni(:'~c1:ml6~d:/&'S~~~' 
for this transportation. The deliverYtO"~vest':~dS":'Ang~l~~in'LO:s;," 
Ange les, County :tDoeumentNo .66597; has ·ap~~~ii~d .. ,not'atib~"D~E~ l~:"":' . 
The w1tnesS testified 'tb~t th:[S'i1'ldie~ted:th'at'Df~e~sif:i:~d,·~,rit:e.f~·.··· ' .. 

prises~d aet~liy' hauled'the l~~d.:of, ,ccment~',.~"thd~,:tJ~('~~~nge:.,b.~cl'· 
\. " ", ., .... ,',. '"... ., 

been ~de by the' dispatcher . forMs. fire, ,and that: 'pa~e~t);~~:'b~~ri. .' " 

made • to Diversified Enterprises' ••. Exhibf~ No"~,,l'~':'~:'l'~()'toe~py,,:~£,.::., , . 
. ,' .. .',. , " " '"', "'-::' ".' .. -:" ... ."~.',: ,.:~" . - < . .'. ,.' '<"::'I~:~',',··;'.: .. '.' ":,"" ,,' 

a check drawn by California Portland CementComp~ny)'" verlf:te'dth:Ls' • 

fact ~ He d1d no~ l~ow bow, . or'" iu 'what "~~er~,'i~{ "anY""'~pPll~'a~t:::~as 
• • ' ~ J' '. ~ • 1 , ~.(, ". " " L ','" •• '": .. ' 

involved in this movecent>"altbough appl:tcarittsname .'alsO'i',appears.,> 

on Document No. 66597. The 5.:In Diegocounty;~ovem~~t:refI~c~,ed.:~~y,::, 
. " ,',',. '" ." 

Document' No. 05-5-34 was one in which 'someone otl.i.er:<ti'lati.:'C31ifo~a:':" 
", ;' 

Portland Cetlent Company pa!dtbe freight: Ch~~se$'~'··::It./~~'$~:::~~:'.r:;~~'·~;~'·;,~" .' 
• ',' _.<" ,,," ,,", 

" " ",' I '", .~. J • '1'~<·'):""'::,: .. '~"''1:,',<"·," ... ;:,.·,, "':":;"'i 
T!lill's3le. The Witness did not' knoW' if or, to-"wl'lat extent::.applfeant.:. 

. . . . ,;', ',,' " .. ,' -\-' ' 

> " • , ", , " .. ," • " :':< r :., "." >_: .... ~<;:,:, .. , .. ;:I; ... J,','. ,','";.::-, ::':,,' .,," 

"NaS 1nvolvedwith that :Clovement. The . last 'of· the C:alifo;rn:(~',,' '.' 
o • .' , r • .' ; " . >, .r' ~J ' 

Portland Ce6ent,Company' docU'QCnt's 'Was, No .. ,: 6656$,~.-a·'mo:vement;,to:; ... 

Ventura County.· He. testified,'that' tbis:, W8$>8noth~r'mo0e~en~:·(wh:t~h· .. . .. ,,',',' ,,' .. 

Beverly TruelciDg, Ccop.:lnyli:ld: utiliZed, forlrSr.:lt1dfatbciir"··:~Utbor:r.ty;.: . 

that the change from Harrison-Ni~h~ls to.f'R:[C:~Oltdf.r·::·~'~·~'~~~~'··b;'~;' . 
, " '. , .' .. , ,~!" ,,,.' .' 

• ." , . '.'..d· !" '" ': ,."; •. , " ',"'" .' •• 1 '_.' . 

the cement company dispatcber; and tbat:"applicant;::was"the:':2:lrrlel:« .' 
I. ", )' ',., ,"', "'" ,'..' 

: .. . , , .. 
paid by the cement company for the 'movement~' • " I .' ~. '. 

'!be testimony of tbewitness.,' other 'tbanas'spec1f:Lcaily ": 
• ' ,,"" .1 " .' 

enUl:erated above, dealt with tb~ factthat'applic~nt'bad:.~never"i .... , :' 
. ", " ,', . ,', . : ','. ' . 

hauled for h1s company pr10r to May 29', 1963'and"d!d~~ot::h:~'ulio~' 
• • .' ~ ". ,'" ." ',. I ,", 'I. "" .; • • '. 

it after J'une 1> 1963.uutil sometimein.June o~·:t964~· :.: . <:"" ' 

.' ' . 
. , . 

The above testimonY:t' together w1tb:,:·o£:f:tciai';~O>t:iee.of"tbe::', ',' 
'. " • .. " " .",-,,':'. \",1: ',,_. ,'" •• ,.,' • 

faet that .!lpplicant operates., pu:rsuant'toa,city·;cDtt:ler;,p~n:i:tt<;,:·· 
- ',' ,.,' I,,' ,- .... " ." '," 

., 
" .1, 

.\ 
.'. \ 

" '.' . 

'. , 
',.; ',' 

.' 



. '. . , . 

""."' "," ' 

":".', .,' " ... ", '''. 'I' 

\'.: .' 

issued July9~ 1957 ~ a highway contr.tlct 'carrier:pe,m!t:,:lssued: . , : ' 

April 3~ 1956 and a radialb!gbway . common c~rr:£.er pe~~~(S~~C1fyil1g, .' ' .• 
\. '~. - ~ . 

cement as a transportablecommod1ty) 1ssued':~ept:ember<4';"·)"962:\and:' 
the fomal file berein' were all that wasbenore:the::Comm1ssioll: ~hen ,. ' . 

~ . , 

, . " , . .." ',' .','..'. ...::' , ',' '1;" ' .. ' I .J •••• ,.",., •• ',,' ,.", ,.: , " .,,', • _ "',:'" 

counsel for Bi.nswanger et ale move-dfor acontinuance:',in<"o'l:'der':to:': , 
• '. '. ", ;l.":' ' ! . 

, ' . . ~'. ' 

that he had unsuceessfully attempted'tbatday to,'fi.nd·Lincol11..,A.',. ' 
'. ,. ,. 

" ! '.;' '.' .,~. " 

witnesses froe Southwestern Portland· Cement' Comp~n:1;';and:'MonC)litli ',' .' 
. t.·' '. 

'~. " .'. , 

Portland Cement Company testified that'applicaritwas' uUknown":'to::;.·· 
. .' ' .. , 

. " . ".' ' 

them. as a cement baaler for their, reSpective., compau1e s. :,' . 

'A witness from the Ri~erSide Division of'the"Anlerican' 
, " 

Cement Company test1fi.ed'tbatDocument,No.G71120::attacbec1~,to-':the .• ', ,." 
. ., ,. .',' . 

application reflected ,a' movement to'Santa:'Earbara::,coun~Y·.ori.·MaY: .3t;,· 

1963 hauled by app11ea~t, onwh!ch be' was. paid:~"andthat,.';.itwas·tbe:·· 
only. baul by applicant for, that ~~ompany in 196i~· .' . ,,'" 

An' offer of' proof was requested:by the: exsininer' ',as'. an' 

indication of· ~hat evidence migh~ .. be adduced~~6.1ll>the ,.appl:LC-3Jt',', " . 
, ' ' ,,, '. ,,'~. ' 

'.r ':'. , -< 

Lincoln A. Richmond, should the· Cor:Md:ss:[on., dec:tde:'to:'gr~nt:'tbe;, " 
," " 

motion' for' a continuance.' , .. ' ., .<, . , ,". ' 

'In support 'of his: motion counselfor'B1nswanger.et;:,'al.'·;:, •... 
.' , . . . 

stated that he would hope-' to prove' ~biougl:l. :ap~ii'eant ,that:, .. 
(1) . applicant· .. had no '. cement' bau11rig e<l~i~nt::::p:rioi:fo,;j~e'::1;:i96j;.:" 

,.',". '''', ." 

'If.' 

. , ' . .,.' '/ 
" .. ' . 

r'.'· .,," 

.,-5~ 
," 

"', " 

. , . ,. 

i' 
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',"., 

(2) even if be bad hauled cement within one "yearpr1or:t:o.\1un~ .l~ .••. 
, ' I • ,. ~ • 

1963, be had discontinued such bauling' for at: least one yearaft~~· 
that: date; (3) applicant: had no cement bauling eCI.uip~ent,<for at 

least one ·year after June l~ 1963; (4) app'licant'b~d'not:provided" 
'" , .' - , 

cement transportation "continuously tbereafter" as :r~qu1red'by;. 
Section 1063: of the Public Utilities. Code-. This st(ltemeU~"~'as' 
supported by the other protestants, who also, ~rgedth.~t>thefailure, 

'.', .... ' 

'c ,"".,,' 

of applicant to appear except: tbrougb'i his attorney> ra!se'd:tbe ',' 

inference that his presence would lead·toitheprOdu6~o~:;~f::·~~denee',. 
, ,. . . ,,' . 

damaging to him, that protestants bad. mad~" a' primaf~e!~ .. '<eas~:r that· 
" ",/ .• " I·., .. 

" :,., 
the proofcontailled in the application was :tn.adeCJ.uate.~·'an<3:that 

since rehearing bad been grantcd:the matter was. eomplctelyop~ned:' 

and applicant had the burden of going, ~OXward;~nd p~eSend.~' affir- . 
" '. .:c. , I 

, . :"," 

mativc evidence. This latter point was the subj~ct'o£ :a:br1ef', 
• , . 't • ',," "', '! , " ':' ~ , " , "", ' 

submitted by counsel fori~Calif~rniaPortland : Cement Company~ ,. 
~ iii " , " , .,', " .' , .' ' . , ,> ,",. • • r.. ,,; c .~, .. . . 

Applicant' s· eO?n:3el .!Jrgued that the Commis.sion',re,cords . 
• • ~ 1(' , ,:~., . '".',' '. " "\".. ,j ;. . .' - ::: • 

would indicate he b.!Jd tb:ree operating., penn.ts andample:;.eq,uipmentO< 
~ ,," ,.' 

with which to' transport' cement; that· applicant', was: not, p~~sent': " 
,I I.: "0 .' '", ,... 

because be did,not need' him; 'that ,had be been, present ,be" would , " 

merely affirm ~e proof :submittedwitJ:1.;i tbe app1fcatio~'a~d':ac~~Pted ': , .. 
• , • .; •. ,:'. ,~.', " .": " ,." ' : ," I' \(' f '.'" '. 

by the Corm:n.ssion in the' granting. of the' ce~if:tcate;:tbat:,',,$inee 
. • ',. . ,. / I • 

applicant was operating',Pursuant tohis.:. certificate:' th~';burde~,'was, ' 

on petitioners to prove <their case, no~ onappl:r.'eantt~~.tnake.,:th~:Ir 
case; that petitioners 'counsel were ~ot, nOvice.attorneys', ::bue:'· " 

, ","", .l ( .,' ,"-

experienced counsel~ andhadithey desiredthe.test:Lmony.of:appl.i:

cant· they had' ample time before the hearing < to· seeure'andscrVea . 
, ' ,I"' ., l' 

subpoena' upon applicant; and . finally tholt tbe:,only'issuereally_ " 
• ' • "". , r 

',.-, 
" .. " ' . ,\ "', 

. • I . . 

. "-", ", '.' ': , ".," 
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I" ' 
. , I,',' 

,/ f , 

" . , 
',' 

" ' 

,','" 

I. i • 

""."-.. 

"\ .,,', 

" ", 

""'·'1 .•• 

'" . 
'.', 

':.' 

;"1', '. 

granting tbe cement carrier cert:tfic8te, toapp-licant,:inthefirst,. 

instance. 

Even if we assume that protestantswould<be"ab'le·,to, ' 

elicit through tbe testil:lony of ,Lincoln A. Richmond' .;111 the' 
,,' .' 

evidence. which they st~teditwas tbe:irdesire to' prove,.it,wouid· 

not be, str£f1~:[ent to' deprive :JpPlic~n~ of'hts' cett1f~6'~te~ As' 
. , ,', . 

we have held· cons1stclltlyin th~ pas.~~ the tcgiS'13t~~~'has'" 

detenxLned the exclusivestandardfor,theissuance,of,a:cement 

carrier "gr:Jndfather" certificate. ThatstanC1:.9rdof ·pro'of,:ls',. 

contained in Public ~tilities 'COde' Sect:ton l06~: f.'~b~',d~11~~~,of . 
• ,'" ,_ ;. I '. '. _'I 

one or more . loads of· cEllnenteitber inbulk.or. :tn,p~~k~ge's:'to:~,a: 
. "I:' ". . ','," '.,',,' ,',. "'""" ' ':" 

point in a particular countysb.all constituteadcquate'<proof:·of, 

such prior operations -=d'shall entitle 'die applie~~i'tO'~~u1:h6~:[ty", 
'. 

to sel:Ve .;:Ill points in said' county from'tJny and"al! points: of)':" :. 
": " 

origin. fI Tb.~. fact tb.!lt applicant bad no . ce:en.t nauli.ns.:,,~eqo:[p~en:t . 

for OIle year before- or 'after ~une 1) 1963~or 'diseorit:[~~ed.<llaui1n~·, .. 

cement for one year. after such da~e, is not rel~vant::in,~~'~a~~:'" ' 
, '"" ",' I" _ ,I 

of the proof submitted with' the application: and.fully'supported"" 
1 • " ,., •• 

by the testimony of prot~stantsr-ot\lnwi.tue;~es>, 
v1~ find that· petitioners on .rche<lr:tng.~ave, failed to," 

establish that the ee~ent carr1er~ert:tf:[cate '~arieed'to,apPli'cant 
, • '.' , , I 

should be amended,. Dltered,. susPended or revoked:. NO: useful' ' •... " 

puxpose would be se:rved .by 'f'urther" hearing. intbiS,matteror,;by·· 
. I, '. : ,I 

the issuance of a subpoena' to· L1n,coln:A.R1cbmond:." Tbe:'m~t!,on for·' 
,., .,' •• " j' ;"'; 

a eontinlUlnce is denied~ 

After consideration' the COXlltlission. 'concludes,>:that the . '.' 

I ';: •• ' 

cement carner certificate i'ssaedto. .l.incoln, A.Riehmond,. an' 
. . " 

iDdividual) by ex parte "Resolution :No'~ 13s21~Sub.:"N~,,;; "6:2;.' was: 
".. ,'- "" :' ,; , , 

.' ",' 

. ,.", 

~7-' 

, ' 

, '-." .. 

.. 'II', 
.,!,I 

, 
, ~' 
.: 



.... 

,-

,,
'I' 

:: " 

." 

A" W··, 

.. , 
',f' 
./ . 

• I .,", ' 

prope~ly issued and that:is.o:£.d L:£.ncoln A.R:icbmond:~~s'and~:r.s, 
, I, ,",:: ' I 

entitled' thereto. , 

ORDER ON REHEARING ; 

, . 
" 

!be certificate ,of public convenience and 'necessity to: 

operate as a ceoent carrier granted.to' LincolnA. R!chr:l~nd, by ,ex" 
. . . '. 

parte Resolution No,. 1382l,. Su1>. No,. 62" is hereby-affirmed:., 

d.ly of 

". 

. \.:" . ",', 

.. ' , " 

",," 
" , ~J ' 

" 

',', : 

'.: , 

.,,' 

" 

, "'", 
" ' 

"',-' .''' . 

",,' 

- "'.': 

" 

" ,'.;., '"" .... :. 
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