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Decision· No. __ 6_9_1_'_65_': __ 
. ·())a:~G[OO~tf,· ...... . 

: il-, c , ,." . , 

"." .;' 

'aEFORE '!HE FUBLIC UTILITIES COM'1ISSION OF' 'IRE 'STATE OF' CAL~ORNIA':" 

In the Matte= of the Application ' ) 
of :MINGLE; T'AANSPOR'rATION WAREHOUSE», 
a corpo::'3tion" of ~esno, ;£or a' .. ) 

.. ~. .. ' 
'J ~:, 

• ," L~~ I" 
\ '\v 

.". -", 

percnit to' o~ate as a. Cement' . , ) . 
ContraCt Ca=rier (Appl;'.No..: . . ) 

Applicat:Lon:.No ~46861 .. ' 

lO~97S0';"CC), statewide~ (File- ) ... ' 
No ~T";'60 ,410). .... . ..' ) 

" . , .'. ").' ".' , ... " . 
,'., .,'." 

G. Tho'O.."c.CaSt'Tell. J'!:., of Crosslond,. Crossland,: . 
Iticha.:::dson &: Caswell-; for. Mingle Transpor:tatioXl, . 
'Warehouse, applicant. ' .. 

L'l'l'\.r~M.· Wright,. fer American Ce'Q.cnt Corporation; . 
W.'l11ace:'! K. Downev, for California Portland Ceme:l.t .' 
Co.; J. D~_semore, for Mo::-e Truck Lines.; R\:$sell' 
& &:hu:::e~n by R. Y .. Scburemen, for Y,.ax .B:Lnswange·r 
Trucking, YMatichWtransportat:ion Co., Daniel Lohnes 
Trucking. Co., Valley Transportation Co.) Phillip3.'·· 
T:ueki:lg, and More Truck Lines, and Mile·s. & Sons' . 
Tt'\J;cking Service; JackMathp.ny, for Matheny' 'Iruc:k
ing:; ~. A. Moore, for PertIl3!l.en:e !ruCldng', Company> 
protestants. . .,.. .• . ...... : . . .'.. ..... ' .. 

R3:gy c. Spence, for. Ideal Cement· Company,,1ntere:s:ted 
~~rty. .' .' . '. ." .' ... '" ' 

~O::l~ Id" J ~ ~rvey, £or\:~e'COmm1Ss:i.o~.· st:~f·f.· ," .. ',' 

, 

'. t! .~' _ 

'l' "" '. 
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......1"' .. ·· 
" '\';: ~~ 
'\ 
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" 

A'J?11eant originally filed.l timely apl'li~ation:for'a .'. ' , 

Cet:1ent contract· carriarpermit under tho' so-cal1~:d,;,usra.rid£~the'r" 
proviSions 'of Public Utilities Code- Sect:t~n: ,36:2'>:,.but:fa.1led~o· : 

I' .' . 

attach ~h~:eto any documents' reflect1nstransportati~ri"o.f:cemen:c:, 

c!\Zi:Cg th~ grandfather' period. Thcre.l£ter,. . on:jutlC15;l,964app'li;..',; ,: 
. . , . '. " - . 
emtt filed a supplemental applica:tion seeking"'a·permit't?operate:." '. 

as a~ment co~tract" carrier. thro~gbou: the:state".,,:,A pub'lic'·b.eai~,~ 

ing wasae!d before Exa::dnerGraV~llestF~C'~;,~n'Fe~2:'Ua'~~,i;;':/: ., 
.. 

1965 .and the matter was sub::nitt'cd subject tothe::reeeip,eo:f,:a'," d' 

, ,r" " 

" " I 
,'., 

.. ' 

,4.,., 
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Applicant presently conduets'oper~ti~216 pursUan,t'te> 

Radial Highway Common' Carrier Permit No .• ,lO'-I9.s8:!ssuedin> 1940'"" ," 
, .', ",', ,',' ",. ,1 . 

Highway Contract Carrier Permit No. lO-l009':,1'ssued;':'~'193t; ' •• ' 

Household Goo<:tsCarr1er Permit ,No. lO-7'S79"1.~S\1edSome-time,?r1or ' 
. ' ,.' , ," " ., 

to 1951, and City Carrier Permit, No'. 1()~S776. alsa:':L~SU,~d";r:t~;: 
to 1'951.,:". 

r .', 

,.',:' 

I •• " 

'.'" :,\ 

...... 

'""" 

Applicant r s operation has grown from a'sole"proprietorShip 

commenced by Fred 'Mingle- in 1937,. Mr~ , MiUgl~'died.:: i~ '19$1" ~d the,:,'·, ',',' 
'" . .' ," '.. ""." 

business. was continued by his widOW,. Margaret' Mingle:.", 'I'h~c:orpOra~:~ ',., 

tion was formed 1n 1956 and Mrs. Mingle is its president; and sO-Ie',,' 

shareholder. It was the testimony of Mrs. Mingle::tbat:the: corpora-' 

tion serves some 50 regular custQmer,s, althoug'b:tbeYd()<~~n~e,', 
from tiI:1e to t:lme~ and· tbatnone:"ofthesepresent'.re8\11areu~tomus 

are nO%lDally in the business of sbipping cement~ 'Sbe'd:td< st~te: 

that at the present timeperhapst~n of tbose;eust~m~~sare':"" 
. ~ . . . . . , ., . _.' ,.' . 

occasional shippers of cement. Examples- of the' type;' o,f:cUstomer, :' . 
,\ '.. ...~ ~ 

who is a potential cementsh!pperwere given as lumber yards or, '. 
• • .• . I I. 

pipe manufacturers. Mrs. Mingle't,estif1ed that tb.ecorP:orat~ori 
sought this permit to be able to provide a fullwell-rounde'd':' , . 

. . :," , ." ',"",,.. .~ i' " • 

se1:Vi.ce to its customers.. There are at present riO-restriction 
. .. . ',' 

as to commodities, in the current operating:'suthorityc>f':applicant·. 
. ", ""', " 

~pplic.ant has previously bad experience' itt' theh8uling,~i::~,e~enJ,;'" 
altbough none has been transported' in the past"three tofoU:r::ye~rs:. 

" ,I " , , . 

While the authority sought by applicant is. fcn:<statewide'''operations'' 

of both dry sa~k and bulkeement, MrS.Mingl~",state~:~~~: ~pi~c~~t 
would be agreeable to accepting a,permit r~str:i:et~d"'in'are8a~d/ . 

also limited to dry sack ee~ent' as such trarisportation':,wastb.C!:.· ': : 

type applicant anticipated. The present: o~erat1ons ofapp.lic~~t 
were described as mostly 11ne baul between Los: Ange.les and'San, 

" "' ... :,./," 
" "', I •• ' ',' ,.,' '" 

Franeisco- or Sacramento and other valley, point's;, with: s·". Single: 
"'" ",' .. 

terminal in Fresno~ 
,., , ',' 

, .. " , 
,,' .. -'" ',"~I ,. -2--: .. 

, I .'~ • '>' 0; 
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Applicant operates five tractors, three t1:Ucks'and: 

sixteen trailers. It has no ectUipmentsuitable: forthe:'alovement: 
'.' , ' 

of bulk cement. Exhibit No • 4 is a balance,' sheet of 'applicant :: . 

dated December 31, 1964 whichsbows a net~ort~of $4~,.1'~i:S9S:';.:: 

."," . 

~ '", 

"". ", T 

Applicant operates its own maintenance.shol>, and~-rcqu1res 
: " '. '<., ," ., 

written vehicle condition. reports from its,drivers- t~.'th~mec1:l.a1l:ic:" 

and the main office •. !he mechanic' is on. duty two ,days ,-a' week: and:" 

aPt>lican.t also avails itself of th~ service of"a 24-hour' truck' . ,,', 

. --
garage ope:rated by- Internat~ona.l- Harveste,r, and, loeated:o~e"bloek:'- . 

H ",.,','" •. '" J. 
""', "". 

from its terminal. 
"', :', .. ' 

Applicant's three, regular line- haul--driversba.ve-:'been' 

employed from a minimum of two to a maximum, o£~1x::years~,' It:'·· 
~ :' . " 

also employs one or two regular local-drivers. Each:driver:!s.< 

required to, fill out an extenSive employment_applieat1onand~, all 
. . . ,:M", . "', 

references are checked: by applicant,;. .' Applicant also:>req,uires:· 

physicalexam1D3tions of its.· drivers and . doesrio;t· 'al"to~.anyof 
.t" ',' '. ,', ,."," • 

its new driver employees out alone with itsequipmentunt:l:l',s\1ch, 
, " •• r 

driver has been road-cheeked 'by one of 1~S 'regula~ liti~:'ha~l~: 
I • • ' • 

~ " . ~ ,'. 

drivers., Applicant- also- employs:tbe: serVice o,f ·M8.rke1:'Insurolin~e' 
,." , 

Company to makeon-the-road investigations ofthe'-, sa'fe:driV'1ng'" 
. . '. "'" 

babits of its drivers and the conditionof;11:'sequi.pm~nt~,: The:: 
'",' • 1" . ,,~ 

results of theseinvestigacions are submitted ,to', epp.lieant'·and" 
. ,,", <',. '. 

are .unknown to the drivers. Mrs'., Mingle', stated'; that-:::app.li~ant:~~s: 
.' "" " _,' • ,'., ,. "',.'" + c', '., ;"' •• :,". ' ~ , •• ,' ' 

drivers receive very feW,e1tations: arid; bave"hi1dno;a~~:rde~ts;'<i~: :'" 

". 

.,,', " 

',' 'I.·.. "",d ,"., '., . . ,'. 

'the past twelve months... .' 

Applicant is 'ful1y1nsured· through,-.a"loeal Fresno.", 
1,"\ 

insurance broker. Mrs. Mingle~ test1f,1edtbat all"'~l'pi:icant':s': ••.. 
'<,', ., 

drivers eire instructed to avoid peak hour freeway:t~affie:.wb~n: . . . 

moving near large metropolitan centers:.. nlerewa$no',e~dence' 
"";".- "t 

',. " .. .,;' ."r I'. J .-.1 " 
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iug any of its equiPment .. 
, ' . " " 

Mrs. Mingle testified thQ.t it was not: tl.?-e intention 'of : 
" 

applicant to try to. solicit bUSiness from o,ther C!ement~earrl.~r,s.; 

but rather to be ab'le to' service its' own cus.tomers· so that ;:sucb> 

eustomerswould not. bav~ to seek ,oth~r c.arr1ers when' t~e'Yb.a4::: 
,.- " 

cement to DC moved. 

, .... ,. ,~ .' 

,", 

Protestants presented testimony ,through ~:tx'"witnesses;:.· ... ' 

four of whom were cement haulers and two >of whomwere'ce~ent, 
manufacturers. '!bey all testified that' the gra~titii·of this':' . 

, , .' .' .. 

permit would have an adverse effect uPon previously ~ert:tf!eitcd . '. 

and permitted cement haulers. who 'have idle eq,~:lpment.and'are:'abie,:, ,;' 

to transport· any cement· that req,uires movement.. . The 'claim .. ~a:s· '. 
:'. '. . '. ' .. '. ...... '.. . ..: ',,'I.. 

made that such cement haulers'bad many fixed costs'and':'that~"the' .. ' 

more each of such carriers is in, 3 i 'poSitio:n to.'tran:sp~rt'.the·more,· 

efficient the service they can all provide. None,of'the'. '~e~ent ..... . 

carrier protestants knew whether or not ~pP11cant"s'Cus~o~ers ' 

were or bad been' customers 'of theirs .or wh~·the~:'tb.e~'wOUld:'b~' 
prospective customers. In effect J they want~cf nO. more" ~eme~t 

haulers' licensed' in this state. 'The ·witne'sses· f~cm:::the; cement' 

companies testified' that there was at present an'overab~ndan~e: 
\ '" , '. ' 

of cement haulersJ that they'wanted::no',more' to-be' givE!2:i:autbo~ity J' ..• ,' 
I '.,. " ',,',': ". .. .', I 

and that the use of dry sack ~ement . was dec~:t~~n.iCl~:,~~~··'\,);~e:<:,(){· 
, ,," • 'c-"'" 

bulk cement was growing. . 

. " 

most of the protestants. Counsel for, applicantclaimedtbat':appli-·.·· 

cant bad presented evidence to· comply with alt·the.re'qu1.rements:,of' 

Section 3623 of the Pub·lie Utilities Code.~',that tbese:·'requi.r~ents' .•...• 

were set by the Legislature as ,tbestandardS:to·'be, met,b,Yappl:£.carits 
"., -,' , . ,. 

. : . 
.. 
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for cement contract carrier pemits~ and that; \ if· the' COmm:Lss1o~ 
'I' ',' , 

were to deny a permit to one ~ho llad me t: the st.and~rdof,proc>,i·;: 
,- ;. ' ... 

such action' by the Commi'Ssion would bearbit~ary:andwould be::' 

subject to a proceeding in m8ndamus~ . H~ a;gued:th.at,~ad't:~e 
" 

Leg:lslature intended to .. gi~etheCommi'SSiO'n . abSolutC:dis~,etion 
over entry into the f1al.dof ceJIienthauling~itwoUldrutY!"~o;n~' 
SO expressly;, and that the mere fact' that the·1~nguag:e;'~,6f;·tb.e·· 

i . , " ,.' ..•.• ,,< J I 

statute is p~ssive as to the. Commission does,n6t meanithat ,such 
. " ,,'" 

absc>lute' discretion has been granted. .lfsueh~ere ,'tbe,::case~<he" 
" .' 

stated'" there would' be no reason, for' the speCific: standard~'of' " .' 
! ' "'" l • I", ","'''., 

',' t ••• • .,'-

Section 3623. He pointed oU1:that ,the prcpos:ed',opera:ion~O'ul~i 

be small,' could 'be l:lm1ted· by 'the Comm.1ssion~ 'and wo~ld:'.imPo~se"no 

economic ~dship upon any of the protestants •. ' . In':a~Swer' to'the ••.. 
, ' . 

argument: of one of t:he attcrneys for pro;testants· (wh~:cla:1.med,,' ' 

that: the 'provisiO'n against impairing the service 0':£ pr,eviously, 

certificated or pem.it:ted cement·· haulers precludedth~" g:ant1ng,' 
, ' ,.. '\ " 

cf any new permits because any diversicn of'existingtraf~:1<:was 
, .. 

tantamount to such impa!rments), counsel fcr applicant' stated. sUch ,: 

reascning is absurd" and that.' the LeStsla.ture'" cu"th~t,assumPtion; 
: ' ' " ."." . ," 

performed no more than an idle act·!nenacting. legisiat::[on"~~tt:i.ng:. ," 

out st~dardS for the grant of authcrity thus au~~~~t!~£.t;::,~~~e;~' 
, .,.',.,' ", ,.1 

, . . ~ " 

closed. ,,' I' 

\-',' :" 

The protest~nts ~rgued that the. language of"the:stat\lte. 

makes the granting of a permit permissive aud' give's-,theCo~:LsSi.on 
" , 

discretion to grant or not~ . drawingupontbeCo1llIll1SSionf';s'o~':, 
• • ., < • '.,' 

, .', -\ '., . 
expertise as well as the sULndards o·f,.thestlltutc,.;· It was,"their' 

:. " 

position, 'that conSidering all the' provisions 'in,1:hc Pub.ll.~'Ut:f.ii:e::i:.~s .. ,' . 
,,> ~ '," .' ••••• ' "! ',' 

Code ~ relative 'to 'the' transportat:toncfeementJ" the, teg:[s1.a:t~re\ 
has given the Commission absolute'd!Scret1onover::'enery'irlto-':ehe': 

, . L ".,' . ' " ,,". ,,". i :"<"1.':" I', ',.' /:~, : ," 
.. ' ,'. /' ,'-,,'r.:: .... "', . 

. . .' .' " ',~, , , . 
'" .. ' :" ; ,', . , . ";5-

<' I ,·r:· . I"~ 

, '.', ',\'" 
, " 

. ,,'. 

... 
u:' 

, .. 

" " 
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cement hauling business so that the standards. of' Sect!on:'36,2i, :~e' . , 
"'," . 

merely miuimumreq,uirements. without wh:tch~ the' 'Commi~.sion'maync>e 
'" , 

grant a permit. Such absolute discretion' in· regulat()ry·bod:t~S;. 

it was argued,. has. more and more be~· susea1n.e<f.by· tb~~~urts:: 
" '.."'., 

because of the expertise of the regulatiIlgbodie:sand: the::public' 
'.. ..' , L.' ' 

interest, involved. 
'I 
'I L " "." .' 
it , • r " • I ,'. • 

given a public trust to protect the publicT not·.orilyfrom.'exce'ssive;':. 
• • • <, - . " ·r 

use of the b1ghways~ but also·fromtbe ri8ingeO&~of~ratiSporiation: 
which could result from an overabundance ofeement:haulers .. 

L • L ," , 

After consideration the Commission' finds that:; 

1. Applicant possesses the~.ab:uitYand, re~s6riab.le>~.£i~ei~1 
responsibility to !n:lt:.tate the operatiOns a;s.a:·cemeri~·';hontract 
carrier herein authorized'~' 

., 
'., 

2. The, privilege herein granted· will not endanger.:ith~ 
. ',. .,' , 

safety of the public, nor interfere wi~hthe publ:L~":'us~:,ofthe'" 
.. ,t., \ I .~ 

public b.1ghways~ norimpa1r the condition.or maintenance.o:fsald,·.' 

public highways, directly or indirectly'. 
, -"", .. , ' .. 

3. !be privilege herein granted 'will notimpa1rthe'serv-ice 

of previously cert:Lf!cated cement' carriers. orp.erm1ited>c~ent·: .••.. ': .. 
. ' ," .' '" ",,:< " ". 

contract carriers. 

4. Applicant is a f1tandprop~rperson: 'to; ·reeei.~e<: a~,pe~t . 
. . ' '. .' ,,' " .,' . 

to operate as a, cement' contract· carrier' upon the terms and;" 

conditions set . forth in the following' order. 
" . 

Based upon the evidence presented: and· the£OT~8.o:tnS.·' 

findings of fact. the Commission concludes that: 

i. Applicant should begrant~d. ~.P~t'to. ~peratea~' ' 
a cement contract carrier. " ,,/ .>' . 

" l' ' 

2. ' Applicant's- permit should bere'stricted,: to·;a:radius,of> .. 

225 airline miles fromtbe City of Fr~sno.' 
. ,'. ,.,',:",,",' . 

" " 

~ .. , 
<" ' 

" ',", 
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3. Appli~tls permit sbould be "restricted; 'to the::trans~':'" 

portation of dry sack cement onl~. " .~, 0 

ORDER: ----'-,. 
'!. , • 

IT IS ORDERED that the" Secretary of ',the' Commiss:LOTJ. ::be" 

directed to issue a cement' contract carrier permit- to 'Mingle 

Transportation Warebouse. a corporation, autb~r:LZinitbe'~~~nspo~- " 

tation of dry sack cement only ~ .w1thin.a radi\1~' ofJ:22>airli~~' " 

miles from the 'City,of'Fresno.' 
, '." '. ' " " '," 

after the date'bereof~ 

Dated' at 'San ~clsco, 

~~ ........ .;...J __ .1965;.. 

, Cal:lfornia'~' 'this: 'l~d~~)'~i;,/ ~:. 
'PI' " 


