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OPINION ON REI-IE‘.ARING

Pursuant to order of the Comn.ssxon dated November 10

1964, rebearing was had in th:f.s proceeding before Dxaminer 'rhompso:n o

oa Maxch 26, 1965 at San Franciseo, . .tth "'eSpect to the follow:tng

issues:

1. Whether Finding No. 1 of Decision No. 67022 should
" be modified to £ind Item 400, Califormia W‘arehouse
Tariff Bureau Tariff No. 30, appli.cable to the -

- storage therein descr:x.bed, performed for A.. J . Bayer
Co. S '

In the event thc-t Item No. 400 should be found

applicable to the storage, to determine the wei.ght
and volume of the goods stored. .

The basic question to be resolved on rehear:.ng :I.s what

was the appln.eable rate for storage by reSpondent ::.n 1962 of certain‘v SR i

quantities of steel channels and fabr:(.ca.ted steel forms ox shape e

for A. J. Bayer Co. 'rhere is disagreement among the partj_e‘:'"”‘ con- R

cerning the rates ‘that wexe appl:.cable. 'rhe followmg :I.s a sum:nar |
ization of the facts concerning the storage An question.g,_ :

A. J. Bayer Co. fabr:[egtes, among other articles, steel

frames and shapes designed. to ‘be used n’.n the construet:’.on of bodi‘.es {' TR

for trueks and other’ vehicles. Howa:d F Bacon :I.e thh"{' represent i




only employce of Bayer at tha* location. His duties and rcspons‘;fjfifi o

| bilitaes requixe hin to maintain an inventory of steel framcs and | R
shapes- at Fresno~su£f1cxent to fill orders in smnll lots (less than:f;*’
10, 000 ponnds) for customers in California 1n the area generally’ffda;h_ g
between Bakersfield and MErced Approximately 80 to 85 percent of | PRI
the orders to be £111ed zt Fresno call for shipmentsnnot exceeding:fy;*j; }f:f
500 pounds. o _ S o

The inventory'meintained by Bayer at Fresno consists of __}: 

35 shepes in various sizes so that there are 65-dif£erent items

tberein. Inbound shipments to Fresno from.Bayer s plant in.Los

Angeles are made by highway contract oarrie-.j Most of tbe oieces

are straight 1engths of channels or shapes similar to channels. Thef(dfdﬂ”

longer,lengths are stxapped in bnndlcs. Each bundle»contains many
different inventory items. Short pieces, snch as slceveffand _
collars, are in boxes. Upon arrival at the‘warehonse, thei‘undles e
are broken and the items are placed in piles according,to dnventory ;fyfffdld
number. The boxes are opened and plnced 1n storage.e Thc placc of R
storage was a shed with one open side. The area utilrzed mn tne
.storage of the goods was 1, 500 square feet., Antbough box cont_ins
a number of artlcles of the same: item, it is opened oecause the |
orders £or outbound shlpments never call for the fulr nnmber of = 4
artxcles contained in the box. A.bundle contains a nunbcr of“‘j:'jffd'*ciHﬁ
axticles of different items, but it is brokcn and tbe itcms are;ff’ﬂwyfﬁe“dd
scparated for storage for the reason,that orders seldom, if ever;
call for the full coatents of one bundle.vﬁ : B

- In Decision No. 67022 the<Commission found that the rate
in Ttem No. 390 of the tariff was applicable to the storage in
question. Respondent assessed. for the storage the charges provided
in Item 150 of the tariff, and respondent contcnds on rehearingnp'”“"“'

the xate In sald latter item,was applicable. The tariff publishlngi




officer of the bureau publn.ohing resPondent: s tariff cestif:-.ed that
in his opinion there were no. rates ‘named Ao the tariff for sucn : .
storage. The Commission staff did not take a posit:’.on a.t the rehea.r—
ing on the rates applicable to the. storage._ "‘he order granting ‘
rehearing. requirea a determ.mation of whether the ra.tes prov:'.ded in N
Item 400 of the toriff were appl:.cable. In Dec:l’.s:!.on No. 67022 the' S
Commission ¢Zd not impose any penalt:tes o' other sancti’ons upon e

pcnd‘ent. 'rhc ordexr there:tn directed it to collect unde*charges |
and to remic overcharges. | | R

Under ‘the circumstances, the follow:.ng principles regard-‘:“- ,‘ e

ing Intexpretation or construction of tariffs are appl:tcable here' S

1. ReSPOBdent bclng a publ'lc utility, :s.t :.s presumcd that ‘b.e
published and filed a rat:e for the serv:tce provided }t

accordance w:t.th 1aw.

2. Amoiguities :I.n thc tariff should be resolved against the N

utility; that is to say, where more than one. ra.te would a.ppear to be R

applicable to the scrv:’.ce, the customer :Ls en.t:t.tled t:o t:he lower
rate. o o ‘. L
Respondent s tariff does not spec:t.fy “Iron or steel

channels or shapes' by name among the articles covered by spccif:tc

commodity ::atcs. Rule S(b} of  the tariff prov:.des, "Commodit:[cs noc o

specified herein by name will be rated as Mcrchandise , L
by analogous application. Ite:ns 390 and 400 provi’de’“ at:es fo '."j'the e

storage. of "mercbandise, not otherwise spec:tfied " Item 39 "‘fstatcs o
8 E SN

"In Waxchouse, loose (warehouse opt::lon) > 1135 cents per square foot
pexr month or fraction, minfmum $1 50 per mont:h " Item 400 statea,
tha.t rates in Section 2 (Item 5) will apply ‘on- thc st:on...ge of sa:[d

merchandise "In Yard or Shed if availa'ble (It:em 5).', Only such mer- ceol

chandise as w:Lll not Likely be affected 'by :[nclement weather will be,v-’[_




acecepted :.n yard or ...hed and then only at owner s r:l'.sk of loss or

damage.” Item 5, referred to ahove, sets forth. rates in cents_'per o

package dbased upon s:.ze of the- packagc 'ln cub:lc fcct or upon we:r.gh"f-""‘."‘f?.

of the package, whichever produces the higher eharge. (E‘mphasis N

added ) TRule A of the tariff states, "The warehcuseman undertakes -

to store and’ ‘deliver: goods only :Ln the packages :tn whioh they are

criginally received "o o o '_ | L b
The rates Section 2. of the tariff (and more part:.cu- F ’. |

larly those in Items 390 and 400) are suchet to tne followlng rn...e-"""' -
“Except as otherwi.se shown, rates named nere:[n apply to ‘

commodities stored or handled warehouse or :t.n warchouse shed or

yaxd. Wherc rednced ratcs arc named for storage and handl:mg :m

waxchouse yard or shcd such rates w:i.ll not apply to storage inslde
the warehouse even though shed or. yard storage space is not provided

or is not availa‘ble."‘ ‘

t seems clear that. the warehouseman was obligated under

 Rule A to accept and .store the. art:.cles in the packages in which. they .

‘5 were received, to wit, in bundles and in sealed hoxes.; The artioles o
were "merchandise” as defined in the tariff . '.rhe merchand:’.se was
phys..cally stoxed in a warchouse shed. k ‘J.‘here is evidencc that snch : "
mcrchand:x.se would not likely be affected by inclement weather.. 'Ihorc ‘-']/
is evidence that the owner accepted the r:'.sk of loss or damage to the-"'}"f o
merchandisc in that shed storage was satisfactory to h:.m. and was
accepted by ‘him. The rates prov:’.ded in Item 400 therefore, werc |
appl:.cable to the merch,and:r.se in the bundles and the boxes accepted
by the warehouscman from the carrier. Such rates are sub_,ect to
certain minimum charges hecause of other prov:f. :I.ons n.n the tariff
which we will consider, however at this point it snould be notcd

that if the articles had been stored In the shed and"' "‘subsequently




delivered, in unbroken burdles and boxes, the rates in Item 400
would have been the only ratc applica‘ble to the storage. of the
wexchandise. _ o | o
The bundles and thc boxes were Opened '.rhe mcrchandisc .
was sorted and repiled in the shed. The breaking and opening of thcj '~_v_- B

bundles end boxes were necessitated by the- fact that the orde"s o...j."‘:i BRI

the cwner required delivery in lots other than the bundles or boxes.,"g‘ff |

Rule No. 30 of the tariff provides for this circumstance and states';"‘?"‘.'

"Where goods are accepted in open packages or
where original packages are broken for: partial
delivery, storage is at owner's risk of loss
or domage. The charge thexrcon for storage: -
sheli not be less than provided ia Rule: No 150‘
handling will be’ charged on the basis or RS
Rule No. 140." B ‘

While the bundles and boxes were oroken because of the
ownexr's requirements, repiling and sorting of the article according |
to size and inveatory item number were accomplished for the convcn-— ‘f"'f |
ience of thc warehouseman in filling orders and in keeping count of

the inventory. Al o, respondent testified that it would have 'been

difficult to maneuver the bundles by fork lift in the shed How the :: " e 1

goods. axe stored in- the warehouse is of 0o concern to tne owner
except that the owner may W.'LSh to be: assurcd that the warehouseman
is mot negligent In- his duty .to provide reasonably safe conditions

of storage. Rule 100 provides that representatives or workmen of

storers will not be allowed to have access to the warehouse to\ work i

on goods In storage. Rule No. I(e) provides that storers may,

subJect to insurance regulations and certain limitations, have access o

to the:x.r goods in storage when accompanied by a warehouse cmployee

whose time is chargeable to the storer. _ Under the provisions of th\_ S

tariff the repiling and. sorting shall be cha.rged to the storcr at thef .

| races prcscribed for bandling No issue has been raisedf-‘:fconcerning' EESLIN




c. 7758 NB. @

the correctness of any handling charges thay were assessed by
responden.. on these goods. ‘l"ne testimony on rehearing is that K
chaxges for sorting and repiling were assessed We need not inquire
further into that Lssue. . | S SR PO,

| 'rhe faets show, and we find that the rates in Item No. _4-00,;2, :
subject to the wminimum charge provided in Rnle 150 were applicable e
to the storage of the goods. | R

| Respondent having assessed the charge provided for in B
Rule 150, we. need only determine whether the charge under ltem 400
eiceeded the amount assessed The rates under Item 400 are stated
in cents per package (bnndle or ‘box) based upon the size of the
package in cubic feet: or the pounds per package, whichever produces“
the higher chdrge. The testimony shows that the bundles contained
artlcles that were mested or partially nested It appears that the

rates based upon the weight of the paokage wonld produce the higher
charge. ' : | ““i, R e

The evidence does pot show the weight per bundle or bor o... SR |

the goods receivcd by respondent, nor is there any way of determining
how rany bundles were favolved in. connection with the pieces that ‘
wexre Iin storage: during the time Wl.tb. which we are r-oncernecr. I is -

not possible on the evidence in this record to determine the e:o..ct

charge for the storage of the goods at the rates nrovided in Item 400. =

This :mvestigation, instituted on the Comm:.ssion s own |
motion, is an enforcement proceeding. Hence, there could he no f:.nd-.‘
ing of a violation of the statutes w:.thout an affirmative shom.ng
supported by the weight of the evidcnce. We could therefore d:.smiss
this count of alleged v"olation for ...ailure of proof. The evidence"" ‘.
kowevex, is re_sonably sufficient to establish that respondent did

assess and collect the proper charge for the storage of the goods.




Exhibit 3 shows the weight shape and dimensions of all
types of articles sr.cred by respondent for A. .J‘. Bayer Co. 3 Said

exhibit shows. that the articles :I.n 'boxes we:lghed between 1 pound and

19 pounds pcr plece; those. in 'bundles weighed between 20 pounds and

250 pounds per piece. The evidence provides a reasonable :I.nference‘{'*,T .

that, as they were received by re3pondent, eaeh 'bundle weighed in
excess of 100 pounds and each box. weighed :x.n exeess ‘of 37 poux

The record shows that onl f a small prOportion of the goods was in

boxes.. ' It is therefore reasonably ev:Ldent that the Charge aPPl:.ca- -‘f .’ B

ble under Item 400 to the entire lot could not have exeeeded an
amount resulting from the- application of a rate of 2 7 cents per
100 pounds to the entire weight of the articles :z.n storage.lﬁ 'l‘o

produce a charge under’ Item 400 of more than $105 (which was the

minimum requ:.red by Rule 150 and the amount actually assessed), the_y

amount of goods in storage would have had to exceed 390 OOO pounds-"':f”;j_f

Said amount is in excess of 10° normal truckload lots.__ Exhibit 4

(which is a picture showing. the goods in. storage in the shed at thc’vi:;' L

tize), together with the testimony of Mr. Bacon and of respondent
concerning the inventory- practices of A. J. Bayer Co. v clearly

establishes that the goods in storage did not exceed tbnt amount. - R

Under the cireumstanees, the rate in Rule 150 was- the proner ratc to-"“'f'

be applied to the storage of the goods. - SRR TR
l

' We find that the eharge applicable to the storage by

respondent of property of A. J. Bayer Co. for the month of November 4—;‘_‘-"{"'
l°62was$105._ ' o T S

T The rates per packagc decrease as the we:.ght of tliz package R
inereases. The rate of a package weighing 100 pounds was: 2.

cents per package, which 1Is the equivalent of 2.7 cents pexr” 100 R i
pounds. The rate for a 2,000-pound bundle was: 53 cents (equivo-»‘._r,‘ o

lent to 2. 55 cents per lOO pounds).




We further £ind: that respondent did not a.ssess or collect

for the storage of said property an amount different from the cbarge S

named in its tariff in effect at the time. B

We conclude that said Decision No. 67022 should be modified
in accordance witk the foregoing findings. .

ITISORDEREDthatQV | | N
1. Decision No. 67022 .rn this p:.‘ocoe.ding fs mnd:t.fied by-“-"" *
(a) deleting F:[.nding Yo. 1 the,.ein whzr.ch rcads as follows. |

"l. In Paxt 5 the open shed does not . constitute
2 private room and Mr. Bayer did not have :
exclusive use of the area. Said storage should
have been rated under 'Item 390 = Merchandise,
not otherwise specified,' at a rate of 11k cents :
r square foot per month. The undcrcharge is-
?27 50 rather then $37.>.20.'? . ‘

(b) and by su'bstitutmg therefor the following'

"l. In Part 5 the ogen shed does not constitute a
private room and A. J. Bayer Co. did not-have. L
exclusive use of the area. The amount of space
made available to storer was 1,500 square feet.

The applicable charge for storage was:-$105, :
whichk amount was. assessed and collccted by
respondent. " 5 .

2. 1In all other respects sai‘.d Dec:f.s:l.on No. 67022 shall remain pU

in £full force and effect.

: @ed at _ ) California, th:!'.s QAT
day of __WlAMO. 1965 | L

»

The effective date of th:t.s order shall 'be twenty days a.fter B
'1‘ t‘he date hereof. | ' | ' R '



