
Decision No. 69366 

In 'the Matter of the Application ) 
of RARRlSON-NlCEOLS: CO. ~ LTD ... > a ) 
corporation. of Irwindale ~ for a ) 
certificate to operate asa ) 
cement carrier (Application No~ ) 
T-8,. 757:t CMT-G) ~ Los Angeles ) 
Coun1:y, et al:t- (File No. T-8.757). ), 

--------------------------------) 

Application No • 46367 " 
(Filed December, 11,. 196·3): 

.~illiam E. Dannemeyer, for Harrison. Nichols,. J 
Ltd., applicant. 

Russell & Sehureman,. by R .. Y. Schureman,. for 
Max Binswanger Trucking, Matich 'Iranspor'C.:1'I:1on 
Co. ,.Daniel Lohnes Trucld.ng Co.,. Valley Trans
portation Co.,. and More Truck Lines; 0 'Me'l.veny 
,& Myers,. by Lluren M. Wright,. for American 
Cement Corporation; George H .. Roe,. for California 
Portland Cement Co.~ protestants. 

H.. H.. Lowthian, Jr .. ,. for Kaiser Cement & GypS1J.m. 
COrp.,. interested party. , 

Douglas C .. Quinlan,. for the Commission staff. 

OPINION ON REHEARING-

Ex -parte Resolution No.13S21 ... Sub_ No,_ 73,. dated June 23-,. 

1964,. granted a certificate of public convenience andnecess!ty to 

applicant to operate as a c(!tllent carrier in the Counties of Los 

Angeles,. Orange ,.Santa Barbara,. Ventura and San Dieg~ .. 

Petitions for rehear1l:lg were filed (I.) by applicant 

(alleging that its certificate should have 'included the' County 6f 

San Bernardino),. (2) by California Portl.:md Cement Company~ and 

(3) by Max Binswanger 'l'ruc1dng and others (alleging in subs,tance 

that applicant was not entitled to a certi:1cate s:[nce .. its 

operations in the "grandfather" period were those of 8.' motor 
. 

transportation broker and tlot tbose of a C€t:leu": car.:ier). Said 

petitions were granted by Orders Granting Rehearing dated ~~ove::ber 

2, 1964, October 13,. 1964,. and Septem'ber 30,. 1964. 

-1-



,A , 

e." 
A. 46367 ied , "', 

Rehearing was held before Examiner Gravelle inios. 

Angeles on Y~y 21,. 1965,. on '~hich date the matterwas-submitted. 
:' 

A~tacbed to applicant's petition for rehearing'aretwo 

maps which are designated as ,Exhibit "Au and which' indicate-' that' 

the Claremont Plant of Consolidated' Rock ProductsCo.!S:,actually, 

located in the County of S.,n ~rnard1no. It was st ipulS. ted at the 

rehearing that such was the ease and said phntwas designat~d' 

as No. 31 by the parties. (The City of Claremont i; in"the"County 

of los Angeles.) 

Attached to applicant's pet:i.tion for rehearlngas Exhibit 

1tB" is a photocopy of a shipping document,. No. 66590,. iSSUe<! by 

California Portland Cement Company and indiC.1ting the movement of 

a load of cement on May 31,. 1963 from Mojave to ConSOlidated Rock 

Products Co." Plaut No. 31 in Claremont.: In the ' place- on. said 

. doc\m1en'C where the carrie1:' f s name should appear are typeWritten 

the words "R .. Nichols Truck 4F"; the t'R~ Nichols" portion is' .. 

crossed out" and inserted by hand is the word "Shatto" and· the 
• ,I \ 

number "38". Kent B-. Harrison,. an officer of applicant~ .testified 

that applicant acted as the prime carrier on this movement,.' that 
. . 

v]c. R .. Shatto" Inc. acted as' a subhauler~ and that- applicant. 

received payment in full from Cal1.fornia Portland Cement' cQmp~ny 

for this transportation. Document No. 66590 was' the ,same doeument 

which had been attached to the application filed' by HarrisotJ;~ , ' 

Nichols Co.,., Ltd. on December II,. 1963 .. 

'Onder cross-examination by protestants, 1twas,brought 

out that although applieanthas held permits as ahighw.aycarr:ter 

since 1935, it hauled no cement prior to May 27 , 1963-;- ·t~t~' ' 
.1" 

applicant owned or leased no trucking equipment priort<>", JUcel, 

1963; and ~t app11ca~t. acted' only as apr:tmeha.ul~rw~i~ 
" ., ". 
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employing subhaulers fo:: the actual movements.. M:r., Harrison 

ac1m1tted that the corporation actively solicited the movemen,ts used: 

in its application for cement carrier authority solely for'the 

purpose of qualifr...ng for such' authority. Each of' those movements 

W.:lS to a plant of Consolidated Rock Products Co., and,' in each: case 
, ' 

the physical'lIlovement waS accomplished by'Wt:l. I:I. Sba.tto;~ IUc.~' 

acting as a subhauler. The witness adm:tttect that :[n other'COmmis

sion proceedings he may have described., applicant's operation by 
, ' , 

the use of the word I1brokeragett but exp~iued that in reality it 
" 

was a prime carr1e~-subhauler type of operat1onwith the prime 

carrier having no operating equipment. 

Red.1rect examination of the witness disclosed that' , 

applicant had been actively engaged in seeking the c~nttrans

portati()~ of Consolidated Roek Prod.uets Co. as early as' N()vember' 

of 1962. On Dece:nber 8, 1963 a corporation known as Harrison 

Trucking Co. ~ Inc .. waS formed having, the same officers and st~k~ 

holders as applicant. The latter corporation purchased 19' sets 
, I,.' 

of double bottom d-cmp trailers from San: Diego Conso'lidate~ Rock 

PrOducts for a price of approximately$lOO~OOO. Th!sequipment:,is 

utilized by subhaulers who provide service for applicant' .. 

Prior to ~y 7 ~ 1963 applicant hele a RI.1dia1. Highwa.y 

CotmIlon Carrier Permit, a Highway Contract Carrier Pero1t:.and: 
, " 

a City Carrier Permit.. The radial permit: was unrestnceedasto 

commodities and hence applicant was. authorized to, transport 

c:ettctit. On May 7, 1963 eMs pemit was' amended- tosp~~1fyeement 

as a transportable cOlI!lllodity ino:der that applicant might _be 

,sure to qualify for cement carrier authority and secur'e, the 

transportation business of Consolidated Rock Produets Co. At

the time of such amendment said permit- waS also-restricted' so· 



A .. 46367 !ed 

" 

" 

that applicant was required to'pay 100 percent of the appl:l:cable 

minimum rates to subhaulers who, were transporting the-property of 

Harrison-Nichols Co., Ltd. or its customers or ,suppliers,_, '" l'h~e 

is no evidence in this record that the cement· transported by 

applicant as a prime carrier in late May of, 1963 was the property 

0: Harrison-Nichols Co." Ltd. or of its customers or: suppl:ter~~ '" 

The arguments presented by appliCant 'and protestants 
, " 

concern basically whether oruot a" person owning'no transpo~ation 

equipment can be a highway carrier. , :P~st decisions of. tiu:s'COnmdS

sion indicate that one, cannot be both a highway carrier, and a motor 

transportation broker. (Re Petersen, 40 eRe 71 (1936); Re·Scb.empp, 

47 CPOC $10 (1947).) Counsel fo= Binswanger has SOtlghtto dis

tinguish the Schempp case from the instant proceeding by, pointing 

to the fact that Schempp owned one truck. In the Peterseri'.~ec1sion). 
, 

however, the applicant operated no transportation eq,u1pment'ofhis 

own and his operations were nevertheless held to be those ,0£ a 

common carrier. (See· also Re Contractors Dump Truck Servie~,Inc. 

et al.) 63 CPUC 187' (1964) ,wherein it was held that' a respondent 

who had no equipment or terminal facilities was· operating pUrs~nt· 

to radial and city carrier permits and was in violation of Section 

3737 of the Public Utilities Code.) 

We find that applicant was and . is a, highway carrier,' '. 

operating pursuan: to permits and a certificate issued by this 

Cormn1ssion~ is opera.tingover the puolichighways of thisState'~ . . , 

and was not, at the time in question,. performing" tb.e, functions:' of 

a motor transportation'broker. 

Based upon the evidence submitted upon rehearing," 'we 
u " /, ' 

find that applicant's certificate to operate as aCCI:lent,earrier 

Should be amended to include the County of San· Bernardino~ 
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The Commissio:l eoncludes that the eement earrier 

eertificate issued to Harrison-Niehols Co., Ltd .. , a corporation, 

'by ex parte R.esolution No. 13821, Sub. No. 73, was properly' 
" , 

issued and that said Rarrison-NicholsCo., Ltd. was and·· :[s:':,entitled 

thereto, revised to' inc lucIe the County of San Bernardino. 
i, 

Applie.ont is hereby plaeed on notice that operative 

rights, as sueh, do not constitute a class of property which 'may • 
" . ',' , " , 

be capitalized or used as an element of value in rate, fixillg for 

any amount of money in excess of that originally paid to' the 

State as the consideration for the, grant of S'I.lch rights. Aside 
.. "-ff- ..... " 

from. tlleir purely permissive aspect, .such rights extenctto. the 

holder a full or partial monopoly of a class of business,over'a 

particular route. This monopoly feature may be modified, or , " 

canceled at any time by the State, which is not in any respect 

limited as tc> the number of rights which may be given. 

ORDER ON REHEARING 

IT IS ORDERED that: 

1. A certificate of public convenience and necessity is: 

grant~~ to Harrison-Nichols Co,., Ltd., authorizing it to 'operate 

as a cement carrier as defined in Section 214.1 'of the ;Pub-11c _. 

Utilities Code as more particularly set forth in Appendix A, 

att3che~ hereto. and made a part hereof.·· 

2. In providing service pursuant to the certificate herein 

granted, applicant shall comply with .and: observe the following 

service regulations: 

(a) Within thirty days after the effective 
day hereof~. .applicant shall file· a 
written acceptance of the certificate 
herein granted. By aceepting the 
certificate of publie convenience and 
neeessity herein granted, app-lieant is 
placed on notice that it. wi.ll be ' 
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(b) 

(c) 

(d) 

required, among other things, to file 
annual reports of its operations and 
to comply wieh ane! observ~ the safety 
rules of the California Highway Patrol, 
and the insurance requirements of the 
Corzmliss1on's General Order. No. IOO-D. 
Failure to file such reports, in such 
form and at such time as the CommiSSion 
may direce, or to comply with the safety 
rules and the provisions of General 
Order No. IOO-D, may result in a can
cellation of the operating autb).rity 
graneed by tb.1s decision. 

~1eh1n one hundred twenty days after the 
effective date hereof,. applicant· shall 
establish the service herein authorized, 
and file tariffs., in triplicate,. in the 
Commission's office. ," 

The tariff filings shall be made effective 
not earlier than thirty days,after the 
effective date of this' order on not less 
than thirty days t noeice to the Ccmm1ssion 
and the public, and the effective date of 
the tariff filings shall be concurrent 
with the establishment of the service 
herein authorized. 

The tariff fUings made pursuant to t:b.is 
order shall comply with t:he re~lations 
governing. the construction' and filing of 
tariffs set forth in . the Commission t s 
General Order No~ 117. 

3. The cert1ficate of public convenience' and necessity 

granted in paragraph 1 of this order shall supersede thecertifi

eate of public convenience and necessity granted by Resolution NO. 

13821, Sub. No. 73. dated June 23~ 1964, which latter named, 

certificate is hereby revoked effective concurrently wi,th ·1:he 

effective date of the tariff filings: required' by paragraph 2.(b) 

hereof. 
"1,< 

The effective date of this order shal.lbe ten days. after 

the date hereof. 

Dated at • Cal:lfoxn1a. t:b1s tfi· .• day of 

JULY , 1965. 



Appendix A Ra..~ison-Niehols: Co. ~ Ltd. 
(a eorporat;1on) 

Origlnal?age' .1 : 

Harrison-Nichols Co., Ltd. ~bythe c'ertit::tcate' otPubli~ 

convenience and necessity granted i:l thedec1s:ton no,ted in the 

m.argin~ is authorized to operate as a ce::o.e:o.tcarrier to 3lld. ~.ii thin . 
" ' 

the Counties o"r Los Angeles,. Orange, San D1ego~ 'Sa:.ta Barbara"., 
, . " '< ,', 

Ventura and San Bernardinotrom ::tny a:c;d al'l'points~torigi:l.. 

(E::ld 0 t' Appendix A) 

Issued by Cal1torm a Public U.tili ti esComm1ssion -, 

Decision No. 69366 Application No. 46,367. 


