Decision No. 63306 @RB@“NAL

BEFORE TEE PUBLIC UTILITIES COMMISSION OF THE SIATE-CF CALIPORNIA

In the Mattex of the Application

of HARRISON-NICEOLS CO., LTID., a

coxrporation, of Irwindale, for a

certificate to operate as a pplication Yo. 46367 _

cement carrier (Application No. (Filed Decem‘ber 17, 1963) oo
T-8,757, CMI-G), Los Angeles ’

County, et al, C”ile No. T-8 757)

William E. Dannemever, for Harrison, Niehols,’/
Ltd., applicant.

Russell & Schureman, by R. Y. Schureman, for
Max Binswanger Truclkdng, Matich Iransportation
Co., Daniel Lohnes Trucking Co., Valley Trans-
portation Co., and More Truck Limes; 0 'Melveny
& Myers, by Lauren M. Wright, for American
Cement Coxporation; George H. Roe, for California
Portland Cement Co., protestants. '
H. H. Zowthian, Jr., for Kaiser Cement & Gypsun
Corp., Interested party.

Douglas C. Quinlan, for the Commission staff.

OPINION ON REHEARING

Ex parte Resolution No'1382" Sub No 73 dated June 23,
1964, graunted a certificate of public convenience and necessi:y to
applicant to operqte as a cement carrier in the Counties of Los
Angeles, Orange,Santa Barbara, Venrura and San Diego. |

Petitions for rehearing'were filed ( )9 by'applicant
(2lleging that its certificate should have included’the County of
San Bermardino), (2) by Califormia Portland Cement Company, and
(3) by Max Binswanger Trucking and others (alleging in: °dbstance
that applicant was not entitled to 2a certi‘icate since its
operations in the "grandfather" period were those of a motor

transportation broker and not those of a cemen. carrier)‘ Said

petitions were granted by Oxders Granting Rehearing dated hovember
2, 1964, Octover 13 1964 and September 30, 1964.,
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Rehearing was held’ before I:‘.xaminer' Gravelle in "Iio"s-' .
Angeles on May 21, 1965, on ~which date the matter was submitted

Artached to applicant s petition for rehearing are two
maps which are designated as Exhibit A and which indicate that-,
the Claremont Plant of Consolidated‘ 'Rock- Product'a"f'Co’. is ac‘t‘:t.:a‘l:!.z;r '
located in the County of S-m Bernardino. ‘, It was st:x.pulated at the
xchearing that such was the case and said plant was designated
as No. 31 by the parties. (l'he City of Claremont is in- the County
of los J}.ngeles ) o | S

Attached to applicant's petition for rehearing as Exhib:.t. -

"B" is a photocopy of a shipping document, No. - 66590 issued 'by “
California Portland Cement Company and indicating the movement of
a load of cement on May 31, 1963 from: \Iojave to Consolidated Rock
Products Co., Plant No. 31 in Claremont ln the place on aaid
: document where the carrier's name .,hould appear are typewritten -
the woxrds "H. Nichols Truck #“ the “H Nichols" portion is
crossed out, and inserted by hand is the word "Shatto" and the
number "38". Kent B. Harrison, an officer of applicant tes"ified
that applicant acted as the prime carrier on tb.is movement, that
Vm. H. Shatto, Inc. acted as a sub‘hauler and tbat applicant
received payment In full from California Portland Cement Company
for this" transportation. Docuzent No. 66590 was the same document |
which had been attached to the application filed by Harr..son— -
Nichols Co., Ltd. on December 11, 1963. <‘ -
Under cross-examination by protestanta, ic was brought |
out that although applicant has held permits as a highway carrier '
since 1935, it hauled no cement prior to May 27, 1963- that
applicant ovmed or leased no trucking equipment prior to June l

1963' and that . applicant acted only as a prime hauler wbil.. .
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exploying subhaulers for the actual movements.r‘_ Mr. .Harrison o

admitted that the coxrporation actively solicited the 'moyements used :
In its application for cement ¢arrier authority solely for the
purpose of qualifying for such: author:‘.ty. Each of thoSe movements
vas to a plant of Comsolidated Rock. Products Co.,and in each case |
the physical roverent was accomplished 'by Wm. H. Shatto lnc. .
acting as a subhauler. The witness admitted that in other Comma.s-
sion proceedings he may have described applicant's operation by

the use of the woxd “brokerage" but ‘explained that in reality it
was a prime carrier-subhauler type of operation with ‘the prime
carrier having no operating equipment.

Redirect examination of the witness disclosed that
applicant had been actively engaged in seeld.ng the cement trans-
portat:.on of Consolidated Rock Products Co- as early as Novemher |
of 1962. On Deceuber 8, 1963 a corporation known: as Earrison
Trucking Co., Inc. was formed having the same officers and srock-
holders as applicant The latter corporation purchased 19 sets
of double bottom dunp trailers from. Sa:n Diego Consolidated Rock |
Products for a price of approximately 3100 000. This equipment z.s",
utilized by subhaulers who provide service for applicant. —_—

Prior to May 7, 1963 applicant held a Radial Highway
Common Carxrier Permit, a Highway Contract Carrn.er Perm:!’.t and
a City Carrier Permit., The radial permit was unrestr:'.ctcd as to
commodities and hence applicant was; authorized to tranSport
cement. On May 7 1963 this perm:.t was amended to specify cement o
as a tran5portable commodity in oxder that applicant might be
sure to qualify for cement carrier authority and secure the
tranSportation business of Consolidated Rock Products Co. At

the tzme of such amendment said permit was also restricted so :
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that applicant was required to pay 100 percent of the appIicable
ninipum xates to subhaulers who were tranSporting the property of
Harrison-Nichols Co., Ltd. or its customers or suppliers., There
is no evidence In this rvecord that the cement transported by | _
applicant as a prime carrier in late May of 1963 was the prOperty
of Harrison-Nicnols Co., Ltd. or of its customers or suppliers

The arguments presented: by applicant and proteStants
concern basically whether or not a’ person owning no ‘-ranSportation
equipzent can be a highway carrier. | P._st decisions of t'nis Comm.s-

sion indicate that ome. canmot be both a highway carrier and a. motor 3

transportation broker. (Re Petersen, 40 CRC 71 (1936) Re Schempp,

47 CPUC 510 (1947) o) Connsel for Binswanger has sought to dn.s- |
tinguish the Schgr_npp case from the :.nstant proceeding by pon.ntn.ng
to the fact that Schempp ovned. one truck. In the Petersen decis:.on,
however, the applicant operated no- tranSportation equipment of h:.s a
own 2nd his operatn.ons were nevertheless held to be- those of a _

- common carxier. (See-also Re Contractors Dump Truck Service, Inc.

et al., 63 CPUC 187 (1964), wherein it was held that a respondent
who had no equipment or terminal :Eacilities was Operating purSuantf

to radial and city caxrier permits and was in violat:.on of Section‘ ‘
3737 of the Public Utilities Code .)

We find that applicant ‘was and is a highway carrier
operating pursuant to permits and a certificate issued by this

Commission, is operating over the public higbways of this State,

and was not, at the time in question, performing the functions of ;” )

a motor transportation broker.
Based upon the evidence submitted upon re'nearing, we
find that applicant s certificate to operate as a cement carrier |

should be amended to include the Connty of San - Bernardino- o ,
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The Commission concludes that the 'cem'ent carrier o
certificate issued to Harrison-Nichols Co., Ltd., a corporation,
by ex parte Resolution No. 13821, Sub No. 73, was properly
issued and that said Harrison-Nichols Co., Ltd. was and is ent:.tled
thereto, revised to include the County of San Bernardino. |
Applicant is hereby placed on notice that: operative |
rights, as such, do not constitute a class of property which may
be capitalized or used as an element of value in rate fixing for o
any amount of money In excess of that originally paid to the |
State as the consideration for the gramt of such rights. As__ide‘
from their purely permissive aspect, such rights extend to the

holdexr a full or partial monopo'.!.y of a class of business over a

particular route, This monopoly feature may be modified or
canceled at any time by the State, which is not’ :Ln any respect

limited as to the number of rights which nay be given.

ORDER ON REHEARING

IT IS ORDERED that: | o .

1. a4 certificate of public convenience and necessity is |
granted to Harrison-NichoIs Co. > Ltd., authorizing it to operate '
s a t_ement carrier as defined in Section 214 1 of the Public
Utilities Code as more particularly set forth in Appendix A

attached hexeto and made a part hereof.

2. In providing service purSuant to the certif:.cate here:.n
granted applicant shall comply with and observe the following
sexvice regulations- ' '

(a) Within thirty days after the effective
day hereof, applicant shall f£ile a
written acceptance of the certificate
herein granted. 3y accepting the
certificate of public convenience and
necessity herein granted, applicant is
placed on notice that it will be ‘

-5.:"
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required, among other things, to file
annual reports of its operations and

to couply with and observe the safety
rules of the Califormia Highway Patrol,
and the insurance requirements of the
Commission's Gemeral Oxder No. 100-D.
Failure to file such reports, in such
form and at such time as the Commission
may direct, or to comply with the safety
rules and the provisions of General
Ozder No. 100-D, may result in a can-
cellation of the operating authority
granted by this decision.

Within one hundred twenty days after the
effective date hereof, applicant shall
establish the service herein authorized,
and £ile tariffs, in triplicate, in the .
Commission's office. ‘ :

The tariff filings shall be made effective
not earliex than thirty days after the
effective date of this order on not less
than thirty days' notice to the Commission
and the public, and the effective date of
the tariff filings shall be concurrent
with the establishment of the service
herein authorized. , ‘ '

The tariff filings made pursuant to this
order shall comply with the regulations
governing the construction and filing of
tariffs set forth in the Commission’s
General Oxder No. 117. ‘

3. The certificate of public convenience and necessity .
granted in paragraph 1 of this oxder shhli Superse"d_é: ﬁhe”- cerfifif
cate of public convenience and necessity granted by Resolution No.
13821, Sub. No. 73, dated June 23, 1964, wh:[c;.h‘ latter n.amed o
cextificate is hereby revoked effe&_t:t.ve concﬁrrencljr wi.t:h ﬁhg | |
effective date of the tariff fﬂin'gé:, reQﬁ!i_éd' by '_paré'grgpﬁ 2(b)

hereof.

The effective date of this order shall be ten days. after
the date hereof. - D
| o 2
Dated at _.__Sap Fyancisco , California, this /— day of

JULY , 1965.

ALY

e
DR -




Appendix A Harrison-Nichols' Co., Ltd..
o (a. coxn po*a‘c on)

Harrison~-Nichols Co., Ltd., by the certif:tcate or publ:z.c
.convemence and necessity granted i::. the: deci..ion noted in the
rargin, Ls aut orized o ope*ate as a ce:n.e:rt carrier to- and 'xitm
the Counties of Lo... Angeles, Qrange, San Diego, Sa_.ta Barbara,
Ventura and San Bernarcino from any ar.d a.'!.l ooints or origin. ‘

(Ead of Apibe:i_xdiéc A)

Issued by California Public Util:z.ties Comi sibrl

Decision No. 69366 . Application No. 1;6357‘.7 ‘,




