Decision No. __ OISIR mﬁuﬁﬂwﬁ -
‘BEFORE ‘TEE PUBLIC UTILITIES COIMSS N OF TBE ‘-‘TAIE OF CALIFORNIA

FELIX FENALCZA, |
| Corplainant, .
vs.

THE PACIFIC ‘J’.‘EIEPEONE AND -
""EI_.GI‘\.A.?Z CO‘*EPANY y

Defendant. _

Case Nou @91

Feliz Penaloza, In prOpria persona.

Axthur T, Geoxge and P:.llsbury, Mad:\'.son
and Sutro, by Richard Odzexs, for
defendant,

Tibor I. ‘roczauer, for the Commiss:’.on
staff. , ‘ .

Complainant asks this Comm:l’.ssion to cancel a classified
directory advertising contxact entered 'I.nto between complo:.nant and
oefendant and to relieve complainant of. thc charges :anurred xmder
the contract. Defendmt has answered, denying the mater:.al allcga— B
tions of the complaint, and has' f:tled a mot:'.on to dismiss the com-
plai.nt on the ground that this Commission is without '-urisdict:l‘.on ‘
to grant the relief sought. o S e «

The matter was heard and submitted 'before Emminer DcWoIf
at Los Angeles on March 30, 1965. ‘ |

At the outset the Comiss:f.on is confronted with dcfcndant 's )

motion to dismiss. As 3 general rule this Comm:[ss:.on has o
juri.,diction to adjudicate contract c‘.isgutes merely bccauoe one

p‘arty is a public utility. However, the Comm:!’.ss:[on often ad;;udicates‘ ,‘"
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eontract disputes in the exercise of its regulatory Jx.:tisdiction. |
The adjudication of reparation claims and . service disconnection
disputes, for example, are clearlv within Commission Jurisdiction -
even though the interpretation of contracts may be involved

The facts of cach indiv:ﬂ'.dual casc determine thc extnnt of
Commission jnr:.sdiction. Because | the Comission is not bound 'by
nany of the rules of formal pleading (Pu'blic Utilities Code sec.
1701) or by the prayer of the complaint (ef. Zellner Ve WaSSman,
184 Cal. 80, 88 (1920)), it may look to the body of the complaint |

to determine whether the complaint: states any facts giving rise to-
a cause of action within Cormnission jurisdiction. 'l'he Comm..ssion

may hear the case and grant relief to the e:ctent of its power even B

though the relief specifically prayed fox. is beyond its nower to
grant. (See Bank of Calif, v. Snnerior Cocn:t, 16 Cal 24 516 526 B

(1940) ) , | o

In the case at ba:c complainant alleges, albeit L
i‘mperfec‘*ly, that he was charged for sexrvices he did not :request, '
that he inadvertently paid these charges forx several months that
when he discovered the nature of these charges, ‘e refused to "
cont:.nne £o pay them znd demanded the return of tbe amounts pa:’.d
(by way of a credit against other valid charges) that defendant
refused to grant such 2 credit but instead. continued to charge
complainant for this nnauthorized sexvice; and tha.. complainant
then refused to pay any charges, whether author:.zed or tmauthorized
At the hearing it was b‘*'ought out that defendant disconnected all
telephone service from complainant 'bccause of unpaic cha*ges..

This Commiss:.on has Jurisdiction to determine reparation
matters. (Public Utilities Code sec. 734.) In Palm Springs
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Panorama V. Rancho Remon Water Co., 62 CPUC 686 (1964) > the

Commission awarded reparation where the defendant utility ‘-'a:.led to
construct water cistribution facllities contracted and paid‘ for by
complainant. The Commission nad*- to, construe- the contracts' i'nVolired <
to determine whethex reparation was due and the amount tbcreof -
However, although requested to award consequential dama~es for |
bxreach of contract, the Commission aLd not do so as that was beyond

its juriséiction. (Accord- Milgrim v, General 'relephone Co., o3

CPUC 448 (1964).) In tke case at ber, complainant alleges, 1n
substance > that no valid contract for directory advertising was
entered into between the parties and that defendant charged for

tnauthorized serv:x.ce. This allegation as clearly :.nvokes Con:mis-

sion reparation Jurisdietion as those in the Palm Sprinzs Panorama
case. Moreover, the Commission also has Jurisdiction to hear |
complaints against service disconnections stemming from improper
b:.lling. (C£. Dyke*‘Water Co., 60 CPUC 491 (1963) 3 Citizens Ut:t.lit:.esy
Co. of Calif., 52 CPUC 555, 559 (1953).) If there was o comtract

(or only a void contract) for class::.fied d::.rectory advert:.sing

between complainant and defendant, compla:.nant is entitled to
Commission repara .on award for the amounts paid to de endant and

is also entitled ...o have his telepbone serv:.ce reconnected on the

cond:.tion that’ he satisi%_,r the past due *'elepbone charges so:l.ely for

the sexvice he orc.ered. - |
' | Defencant's notion to dismiss is dem.ed.
Testimony r
Complaénant testified as follows: He came to tbe United
States from Mexico in oxder to improve his station in life. He
opened a travel bureau at 2710 N. Broadway, Los Angeles, Cal:.fo-'n::.a,

obtained telepbone sexvice from defendant, and sPecialized in tours ‘
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to Mexico. On Jeruary 10, 1963 he was approached by salesman‘of’
defendant and was solicited to duy advertising in’ both the classi—:
fied telephonc directory and the white-page telephone-directory.,
The classified advertising consisted of a $2.50 charge-per month
for bold type lettering plus a $35 eharge pcr month for a’ quarter
colann advertisement. The. white-page advertising'was for a bold
trpe listing at 2 $4.75 charge per month., At the time agreenents
to such effect were signed, he*had a poor command of nnglish and
d_d not understand soxe of the words used by the saleSman, he did
not know the: differenee between classifled advertising.and white—pagc l
advertising. Soon after the salesman left his business premises,

complainant telepboned dcfendant s business office and canceled the '
classified advertisement. After this telephone eall defendant‘s:

salesman called almost every day for two montns endeavoring to
resell the advertising to him. On April 5, 1963 complainant signcd

a contxact for classified advertising which consisted solely of a
$2.50 charge for bold type printing. The amount $37 50 had been
inserted on tke face of this mew contract prior to~signing, in ebe\‘
space allowed for total dharﬂes' this amount was. scra ehed ont and N
the amount $2.50 was inserted directly below, prior to signing
Complainant afd not receive a copy of this contract until four or
five days latex. EHe signed it under the' rmpression that it was |

fn lieu of the $4.75 bold type»white-p age directory listing, After.
signing the April 5, 1963 contract, ke again telephonee defendant s_
business office and requested: cancellation of ;his contract- K -
defendant agreed. Ee did not see-his telephone-bills unt l

December 1963, as it was his. practice to»have~his boorkeeper check
them. He issued checks on the advice of his bookkeeper.: In latc

1963vhe became awaxe that his. telepbone bill was unnsnally‘high,




checked the bill.,, ané found. the charges for advertising At thl..»
time he contacted defendant and attempted to obtain an adJ ustmcnt
of the bill. He requested a camcellation of the $3S charge and
a set-off of monies paid for the quarter column ad against monies o
cue defendant for authorized service. Defendant refused and
continued to charge him for services, _including the $‘*5 charge for
the qnarter colurn - ac.. He refused to pay any part of his telephone -‘ '
bill umtil the charges were . adJ usted as he ::.-qucstcd and conse- _‘ ‘
qucn..ly dcfcndant , in March of l°64 di connected a11 telephone
servic:c to him. “ e |
Complainant testified that defendant made up the B

classifiec. ad from 2 4 x 5 card thch complainant distributed to .

potential customers, but that he gave the card to defendant'
| salesman, not as 2 prototype for or ad, but to show ..he salos:nan

the kind of advertising which’ complainant utilized and that

complainant never received an ad proof. |
- Complainant’s landlady testif_ied that sheg_was req:j:ested.‘ |
by defendant's salesmann to ‘belp' persuade complainang ‘to m:r chase B
directory advertising, that she bad seen tl:e salesman*aronnd" the .
premises for about six weeks and compla:.nant had asked her to. tell
the salesman not to coxe back; and that In her op:.nion comp ainant
had difficulty wrth the English language. : f |
Defendant presented one witness, tbe salesman, who test:x.-_- :
fied as follows. His first contact with complainant was on
January 10, 1963 to sell complainant direc tory advertising.
showed complainant a layout which defendant s art department had
made - up, unsolicited by complainan complainant did not want it.
Compla.‘.nant then gave him a & x 5 card which had advertisinc, on it | |
and said,_ "No, bere is what 1 want." | Complainant then signec» a :
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contract for a white-—,»age bold type. ad at $4.75 pcr nonth and a |
contract for bold type classif..ed advertising at $2 50 per nonth and
a quarter coiumm ad at $35 per ::zonth. The difference between the
classified directory ané the white-page directory was explained to
conplainant. Soon thereafter complainant telephoned defendant s
business office and canceled the classif ed ad. As’ a result of this
211l tke salesman returned to co:nplainant s officc, on Mareh 1, 1963 -
and convinced complainant that the ad wou'.!.d benefit compla..nant s

business. However, after this contact, complainant again telephoned

defondant’s business off:.ce and canceled the ad. In responee to tn:z.s o

secord call, on April. 5 1963 the salesnan af’ain went to commain- -
cnt’s office, this tizme with 2 new contract for classified adver— .
tising. This new conmtract was almost a.duplicate of .the'*one"- signed
Jonuary 10, 1963, except for the signatnrc's‘-. It showed an order for .
bold type at $2.50 and a quarter column ad at $35. The place §7~: |
total charges showed the figure $37.50 with a I.ine through it.f ‘I.‘his

1/ The salesman explained this procedure as follows (R.T. 78)- Ny
"A. Yes, sir, I will attempt to explain this.

"The reason for this being, had Mr. Penaloza on ny s.:hsectcnt
-contact displayed a wish, for example, to cancel the $2,50 bold
type but to zetain the quarter-colm display ad, the monies in-
volved would not have been the saxe so I thereSore take the amount
on the initial contraet, which was $37.50, Celete that amount and:
show the new smoumt, whick in this partict;'.ar Instance, it was* .

decfded that all items of advertis:.ng would remain 2s onmuiiy
subscribed to.

- "Q. Well, is this procedm:e of pczttn.ng in the amount. fron thc‘ .

gld cog.ttact and then cros sing it through stanc‘.ard practice, or is
t not?

"A. Yes, sir. In all instances this is done because. of inter—‘ '
company rcasons mainly, because. I have been paid conm.ss:.on one - ‘
time on $37.50, and this merely shows that there is no change iz -
the monthly bill:.ng, that I have alrcady been paid comiss:.on oo It
and will not be repaid commission. |

"Q. Now, below thst figure of 37.50 there is anothcr igure

of 37.50, at what point was that placed on. the contract which :.s
Exhibit 8” ‘ Co

YA, Prior to ny giving the contract to V,(r. Penaloza for
signature. : N

6=




" c. 8091 de/gQ_*

contract was signed Ap'ril 5, 1963 by.both co:nplainant and the witness / -
and a copy was left with conpléinant. : Complainant did ,'not‘ attenpt
to cancel this comtract. Complainant recei\ied- m ad'proof:'prior' to
April 5, 1963; defendant‘s copy of this ad proof was destroyed |
after complainant's telephome serviece was disconnected pursuant to
usual company procedure. The sales conmission on this ad was . $30
The salesman solicited complainamt only three or four time... during
the perfod January 10 through April- 5, 1963. 'l‘he reason tbe land-
lady saw hin so often was thot the premises were in his .:Eive-'olock :
"territory”, which he covered every day |

Defendant's closing bill to complainant shows $460 36 due
and owing for telephone service. Of this amouat, $76 21 represents '
unpaid charges for the quar*er colmm classiﬁed ad.. It is not-

disputed that complainant palid to defendant $la0 in charges for the_ :

quarter colum ad., ) ok
Discussion ‘ “

| Three grounds for granting relief may be inferred from
the testimony of cOmplainant' (L) the contract was. si@ed under
duress" (2) the cont*act was materially altered 'by defendant, after
signature of complainant, without the consent of cOnpleinant- and‘
(3) there was no contract because it had been canc°led pr:l'.or to its
beconing effective., These g::ounds will be discussed separately.

‘Defendent's salesman indulged in highwpressure saleSman-

ship In bis dealings with complainent. On his £irst visit to
complainant's office the salesman brought;ieith him an unsolicited
ad planned by defenmdant's axt department'. Aiter' a'ggé.emg_;o z
classified directory advertising comtract, conplainant twice
telephored to cancel it, Defendant's sales:nan lost no time in

returaing to complainant's office to attempt to change complainant s
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wind; or his Tast try tae salesman enli.sted the aid of compla:.nant"‘
landlady, and succeeded, However, whether or not h...gh-pressure
salesmanship is 2 defense to a ‘contract depends to a large extent\ -
on the capacity of the person seelctng to avo:x.d resPonsib:EJ.:I.ty.

" Certainly able businessmen do not meed. thc same orotection wh:‘.ch the
Law accords to minors, incompetents, and :'.lliterates. In this case
complainant had established hz'.mself in 3 h:'.ghly compe..it:.vc bus:.ness_
finvolving transportation taxiffs; by his oWn adm.n.ss:ton, 'ne was vcry
busy; he required a 'boo’ckeeper to ass‘.st him- h:'.s telephone 'bills -
were over $100 per month' and he knew the value of advertising. -

| Notwithstand.mg his lack of fluency in the Engl sh I.a aﬁe, con- :

~ plainant has shown himself to be competent enough to carry on a
sophisticated business in a competitive f£ield. When the importuna.-
ties of the salesman are weighed against the abilit:ies of ‘
conplai.nant the Commission can £ind ne overreaching wh:f.ch requ::.':es
legal protection. Certainly there was no duress. | |

The allegation that defendant altexed the April 5, 1963
contract by raising a $2.50 figure to $37.50 is nost ser:.out.._, and-‘"
we have reviewed the evidence,. both test:’.nonialv and wrn’.ttcn, Vwi-.th "
great care. We have examined both defendant's and complainant" '
copies of the April 5th contract ond find. no :a...ter:tal alterat:.on.
Defendant's c0py does have 2 mark over the number "7" in the f:'.gnre '
37.50, but it appears that that was to make the number more
.a.egi‘ble,‘,not to alter it. An examination of the document dces not .
persuade us that, in the figure which reprcsent the total charges
for the 'a'dvertising, "3 was placed before the "2" and the "2" o
changed to a "7". Complainmmt's own testimony supports tbcse 3 |
observat:'.ons. At one point he test:'.fied that he signed the Apr:r.l Sth
contract because it was for bold type classified advertising at a
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charge of $2.50 pex month and was in lfeu of thc pritor’-wbitc—page
directory listing he had contracted for, and that the quartcr
column ad had been dxopped. AL another poi.nt he tcst:Lf'I.ed that
Irmediately aftex s:[.gning this contract he t:clefphoned defendant and
canceled it. Finally, he testi f:ted that he received b.rs copy of
the April Sth contract four or five days after s:!.gning It. If
complainaat had signed an advert:’.sing contract at $2 50 per month
aad also thought that the contract was :m lieu’ of h:r.s prior wh:.tc-
page directoxy contrzet at $4.75 per. month there won.ld ‘nave been
a6 reason to cancel the comtract :i’.mediately after the s:'.gning.
Further, if complainant had signed z comtract. w:’.th a $2 50 charge
and f£ive days latexr recefved a ¢copy by maﬂ show:!.ng 2 charge of
$37.50, he would be expected to have taken ac‘.d:ttxontl act:.on. It
is aiso noteworthy that no allegation of this material alterat:.on
was made In complainant's pleadinb. Compla:’.nant had received an
ad proof pursuant to his January 10, 1963 order, so t‘hat 1o further
ad proof was required for the April 5th contract, wh:t.cn was sn.mp‘ly
a reafffrmation of the Jamvary 10tb contract. We f..nd that the |
April S5th contract covered both a bolc‘. ty'pc listing and a quarter
colunm ad in defendant's classified directory; that the’ total charge
shovm on the contract at the time :l'.t was. s:’.gned by both parties was
$37.50; that complainant recei.ved a copy of ..he contre ct at the
tixe he signed it; and that there was no mater::.al alterat:Lon made
on the contract after 1t was si@ed. _ | |
In passing, we feel just:tfied in o‘osernng tha" de‘fendant"' _
practice of crossing out figures on such contracts has contrn.buted
to the d:.ffi:cclties of this proceeding, is ooor business practice,
and should be discentinued. -
Complainant‘s £inal contention :f.s that ae cancelcd tbe
contract before it became effective. One of the contract terms is. |
that the contxact "...so far as it 1:’e-:r:ta:t.ns to inaertion of
advertising In the forthco:ning issue, may be- terminated by either

party prioxr to the closing date of such issue upon written noti’.cc -
-9
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to the other party, provided such notice is received by such otber o
paxty prior to sald closing date.” (The closing date of the issuc |
rcefexred to was May 2, 1963.) On its- face the contract: reqnires |
written notice to cameel. Complainant admits that he did not give
written notice of cancellation but claims that his cancellation by
telepione was sufficient. Provis:.ons of a contract may bc wa...ved

: by the contracting paxxties, and fn this case it is apparcnt tnat
defendant, by ‘the actions of its salesnan, waived the writtcn

notice requirement as to the first contract. Oon two occas::‘.ons, nhen ‘
comolainant telephoned to defendant requesting cancellation, :
defendant’s salesman revisited conplainant to seek to persuade bim

to change his mind. On his last visit the salesman brought a new ‘
contract to be signed, amd o'btained a signature, - This course o:E
conduct constituted a waivcr of tbc written notice provision. It

is not necessaxy to detemine whether th:.s waiver cxtended to the
April 5th comtract, for we find no oral cancellat:x.on thcreof . The
ouly evidence that would support a finding of such a caneella..ion is
conplainant s testimony that immediately after signing the April Sth ‘ |
contract he telephoned defendant’s 'business office and cancelec it.
There is no independent evidence to substantiate this clain, and
defendant denfed receiving this telephoned cancellation. Conside'ing
the character of complainant's testimony on the issue, of tbe alleged
alteration of the contract, we are not. d:.sPosed to 'bel:.eve com- |
plainant on th.LS iss:ze. We £ind tbat the April 5, 1963 contract
was’ not canceled. ‘ s

Findings and Conclusion

‘I’he Com:.ssion finds that.

1. On Jancxa::y 10, 1963 complainant eontracted to pu::chase |
bold type advertising in defendant's wnitc-page directory, tnis PR

contract was never canceled




2. On Jannary 10, 1963 complainant contracted to purchase _‘
bold type advertising and a quarter column ad in defendant s
classified directory; this contract was canceled prior to April S
1963. . o . _ o

3. On Apzil 5, 1963 complainant again contracted to purchase .
bold type advertising and a quarter column ad in defendant s classn.— :
fied directory for a total pricc of $37 50 per month? this contract
was never canceled. ) . o

4. Defendent did not obtain complainant s signature on thc
April 5, 1963 contract by fraad or duress; mor did defendant at any ‘
time materially alter the terms of sald contract. |

5. Defendamt's action iIn di.,connccting complainant s t:ele- :
phone service for nonpayment of charges was reasonable. B

Tke Commission concludes that the relief requestcd by

complainant shonld be denied | |

IT IS ORDERED that the relief sought ‘oy complainant is
denfed and the complaint is denied. o

The effective date of: this order shall be twenty days
aftexr the date 'nereof

Dated at ____ San Francio califor : ,this 34 R

day of [ b lrs ., 1965.

J

Comissioner Poter 5. Autcholl being |
necessarily-absent, did not participate
in the d&isposition of this procoeding. ‘




