Decision No.éi 63399 - m&%@%m& o

.BEFORE 'IEE PU'BLIC UTILITIES POMSSIO‘\I OF- 'IHE STAT" OF CALIFORNIA .
; Investigation on t;he Com:l‘.ssion s % S
own motion xnto the operations, _ el o
rates and practices of H.E‘.m 7 g Case No. 7958

ROBERTS. (Filed July 28, 1964)

Henrl‘toberts, in propris pcrsone and
George A. Schroeder, of Schroeder &
Campbell, for zespondent,

Franklin G. Campbell onéd Elmexr Sjostxom,
ror the Commission stair.

OPINION

'"‘:'::y Its order dated July 28, 1964, the Conm:’.ssion i.nsti-
tuted an investigation :!’.nto the operations, rates and prac“ices of -
Hernry Roberts, ‘en fndividaal. |

Public hearings were held ‘before Examiner G:r:avelle— ‘on
September 29, 1964 and June 3 1965 at Fresno. o

Respondent presently conducts operat:’.ons pursuant to -
Radial Highway Comzon Carxiexr Permit No. 15-5510. Re"pondent hgs
@ terminal :.n Deleamno, California. He owns and operates four trucks |
and four trailers. He employs four dnvers. E:'.s total gx'ost. -
revenue for the year ending Juno 30 1964 was $58 669 .00, a.n:ts --
does not include the revenue from tbo '*buy end sel" " ope-at'd'.on:
bereinafter discussed. Coples of the appropriate tarn.ff and
distance toble were served upon respondcnt. -‘ , ,

On April 6 through Apr:il 10, 1964 a representat:’.ve of
the Commission s field sect:.on v:'.sited respondent s place of
business and checked bis Tecords for the per:.od from ‘fzarch 23 J.96.>
through July 29, 1963 :’.nclusive. Du'ring eeid per:'.od respondent
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tronsported 213 shipments of hay. 'I'he underlying documents relating“v '

to 50 .hlpments were taken from. respondent s :Eiles and photocopied
Said photocop:.es were submitted to the Rate Analysis Unit of the
Comnission's Transportation Division. Baoed upon the data taken
from saild pbotocopies and supplemental mformation supplied 'by thc
representative a rate study was prepared and introduced in evidence
as Bxhi'bi t No. 2. Said eshibit- reflects purported undercharge.. '
the amount of $2,737.53. - : N
This is one of the matters MOST comonly referred to as - |

a "buy and sell case", In which the basic iSSue that must be decided‘.j_
is whether or not the activity of the respondent consti“uted for- |
bire tramsportation, on the ome hand or the legitimete buying and :
selling of property, on the other hand It sa:.d activity was the -
former it becomes device to evade ofniman rate regulation and
the undexcharges as reflected by Exhibit No. 2 would result. If
said act:.v:.ty was the latter, then respondent was: mcrely trans-
porting his own propexty and such transportation would be exempt
from rate regulat:.on pursuant to Section 3511 Cc) of the Public
Utilities Code., o |

'rhe evidence presented at the hearings in this matter

indicates that the movements of hay reflected by Exhibits Nos. 1 S
and 2 took place in the following manNNex: Respondent purchased hay |
£xom ome Harold Austin DeWeese, Jx., who purports ..o be a bay h
dealer and broker of some repute In the Delano-Fresno area. |

DeWeese dealt directly with the grower or producer o£ hay and made '\

his purch ases in the field from such grower or producer. Respoadent‘"?'f:s |

pald DeWeese fifty cents per ton above thc price DcWeese paid the
grower, loaded the hay in his truc.cs and transported n.t to tbe
Uaited Hay Company at Bellflower or - Ch:.no. ‘ Someone at Un...tcd n..y .
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Company would c‘u.rect re3pondent s drivers to a dairy in ..he Los

Angeles-Artes:’.a area whexe the hay would be unloaded ReSpondcnt
would then receive payment from Un:f.ted Hay Company and pay DeWeese
. Who billed him on a weekly bas:r.s. ResPondcnt test:l‘.fn.ed tbat ,
gencrally ke kmew the price DeWeese paid the producer for the hay
because he often zccompanied him to the: field Somﬁ*t:‘.mes, however,
-he would be informed of the place of pickuep rmd the pr:'.ce pan.d by
DeWeese In telephone conversat:’.ons.- On t:hese occasions h:.s trust
in the homesty of DeWeese was his only assurance of. the accuracy
of the price paid by DeWeese. DeWeese testif:t.ed th...t a "Delivery
Ordexr" was Lssued 'by him for every purchase and sole be made
Exhibit No. 5 is a book contain._ng a green car'bon copy of sucn

delivery oxders for the pen’.od Jume 17, 1963 th::ough May 23 1964
I bears the title, "H. A DcWeese Hay Dealcr and Broker",‘ cont._n.ns
a place for the insertion of the date and the word "To followee
by 2 linc for the insertion of the name of the buyer from DeWeese.
There were four copies of these del:'.ve::y orders, a wh:.ce cooy wh:.cn
went to the grower or producer, a yellow copy which was attached
to the weight tag when the hay was we:'.ghed and subsequently'
returned to DeWeese, the green copy reta:‘.ned by DeWeese, and‘ a
pink copy which went to the dairy as the ultimate buyer”‘ and con— .
sumer of the hay. ”.," | | D «:‘ :

Res'pondent test;’.fied that he d:.d not know the pr:.ce he

would receivc for the hay -from United Hay Company although he- had

a general idea of what such hay would bring by way of de:'.ly news— S
paper information. DcWeese checked sales pr:’.ces wita the var:f.ous
governmental market hcadquarters in the Frestio daily, and |

sub,cn'.bed to "Hay Market News" pu‘bliohed Jo:f.ntly 'by the Unitec.
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States Department of Agm.culture and the California Departm@t of

Agriculture. Both DoWsese and respondent clain:ed to be hay dealers
licensed by the State of. Cal:f.fornia. Respondent s eounsel argued
that xespondent was n:erely carry:’.ng on two legitimate bus:'.ne |
enterpn’.ses, one 2& s for-hire carrier and one as a hay dealer.
Staff eounsel cited Seetion "261(f) of the Agricultural
Code which provides: |
"(£) The term'tcaler" means any *:erson other than
a cash buyer who solicits, or obtains Trom the produrcer’
thereof title, possession, control, or delivery of any
farm product for the puxposse of resale or who buys or
agrees to buy any farm product from the producer thereof;
provided, however, that no dealer shall obtain title,
possession, contxrol, or delivery of any farm product
cxXcept Dy contract of purchase and sale, or by contrae
agreement to puxchase, wherelin the price to be paid: by
the dealer to the producer is designattd in the contract."
Tt is clear from the facts of this case as focused by the above N
scction of the Agricultural Code that respondent was not act:'.ng as
a "dealex" iIn his hay transact:\’.ons. A review of ‘the other portions
of Section 1261 reveals that respondent was not’ only Dot a "dealer"
he was not a "commission merchant™, "broker 5 "cash ‘buyer'*, or ,
"agent". In fact his activity as descr:tbed by Kis testimony, that
of DeWeese and thet of the field section representative does not-
come within the puxview of the Ag:ieultm’:al »Code.‘ H:r.s funct:’.on :T.n
the movement of bay from the producer to the oonsumer through
DeWeese, himself and United an Company s was merely to provide
transportation. DeWeese acted as a "dealer" and Un:'.ted Hay Company
as an intermediaxy of the consumer. I i‘i s
DeWecse test:'.f:.eo that he rece:’.ves no compensat:.on from
United Hay Company with regard to the res-pondent s transactions,
but aldmitted that he ¢id Tepresent tnem w:.tb regard to g storage

yazrd pear. Delano owned by United Hay Company and on wn:’.ch h:.s name
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appears oo the born and wherein he had storage privileges. " He '?aid o
he receives remumeration by way of "bonuses" for such representa-‘
tion. _

Respondén" do¢s mot édvertiée, tore: hay, negotiate with
the grower, pm:chase by particular grade ox otherwise perfom
functions of a2 legitimote buyer of hay. Rcduced to :Lts simplest
terms, respondent coes nothing more than provide transyortaticrn 4
of hay between the farmer and the daixy for a2 fee wh:z.ch he does not
know and camnot control. : :

Aftexr comsiderstion the Commission finds that-

1. Respondent opexates pursuant to Rad:‘.al Highway Comon
Carxier Permit No. 15-5510. |

2. Respondent was served w:i'.th the appropnate tar::.ff and tbe
distance table. ' : \ | :

3. The alleged *'buy and sell” transactions hé;eina’bbvé o
referred to were in fact tramsportation of property for ccmfénsetiOQ
on the public highways. s N | | |

4. Such trar.sacﬁo::.s constituted a deviéé whei_‘eby" résﬁbndent
assisted and permitted shippers to re’ceive transmrtat:’.gﬁ at rates
and charges less then the minimum prescribed by this Comafssion. .

5. Respondent charged less than the lawfully prgscrﬂ;éd -
minimum rate in the instances aé set forth in Exbibit No. 2;
resulting in xmdercharge*: in the azoumt of $2,737 .53.

Based apon the foregoing findings of fact, the Comiss:.on
concludes that the respondent violated Sect:’.or. 3668 of the Public
Urilities Code and should pay a fine in the amount of $5, 000. | | |

The oxder which follows will direct :es;;ondent t:o réview

his recoxds to ascertain all undcrcharges that have occurrcd s:a‘.nce




March 23, 1963 fn eddition to those set forth herefnm. The Commission} |

cxpects that when undercharges have been ascertained respondent will

proceced promptly, diligently and :‘.n good falth to pursue all
rcasonzble measures to collect the underchargzes. The staff of the
Coxmission will make a subsequent field invest:.gation '.f.nto the
measures ta’cen by respondent and the :esults thereof If there is
reason to ‘bol ave that respondent, or his attorney, has not been
dil:z.gent or has not taken all reasonable measures to collect all
undercharges, or has not acted in good faith the Comission m.ll
reopen this procceding for the purpose of fo'x:mally inqulring into

the circumstances and for the puxpose of oete:min:’.ng whether ‘further
sonctions should be imposed.

IT IS ORDERED that: .

1. Respondent ghall pay 2 f:'.ne of $5, OCO to this Com:.ssn.on
on or before the twent:.eth day after the effect:'.ve date of th::.s
oxder.

2 Rospondent shall examine hi’.s reco 'ds for ohe pe....od £rom
March 23, 1963 to the present t:.me, for the. ptrpose, of‘- aoeerta;.n:x.ng
a1l undercharges that aave occuxzed. D "

3. Within ninety c‘.ays after the effective gate of th:'.s oxdex,
respondent shall complete the oxam.nation of his ::ecords tequired
by paragraph 2 of this o::de::, and shall fﬂe with the Commiss:’.on a
report setting forth all undercharges found pu"'Suant to that
exomination. - o )

A Respondent shall take such: actn.on, :ineluding legal action,

as mﬁ' be necessaw to collect the amoun.ts of underoharges set fo*th
70( N . . .
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hcrein togethcr witb those found aftcr the exam:!‘.nation requixed by |
paragraph 2 of this orde*, and shall notify the Commission in
writing upon the consummation of such collections. o
5. In the event undercharges o::dered to be collected by

paragraph 4 of this oxder, oxr any part of such undercharges, remain
uncollected one htmdred twenty days aftcr the effcctivc date of |
this oxder, respondent shall institute legal proceedinbs‘ to effect
collection and shall file with the Commission, on the first Monday
of each month thereafter, a report of the tmdercharges remaining
to be collected and ..,ptcifying thc action taken to collect such
undexcharges, and the result of such action, until such under- -
charges have been collected in full or unt:’.l furtber o::der of the ,
- Commission. ‘- I ' ‘?l‘-‘f"“‘::,.l

- 6. Respondent shall cease and desist from uoing :Eicti.tious
"buy and sell" tramsactions such as those di'sclosed here:‘.n as’ a
device for evading the minimum rate oxders of{ this _Connission.

The Secretary of the Comiseion' is d:[rectedto cause
personal sexvice of this order to be made upon respondent. . ,‘l'he'-
effective date of this order shall be twenty days after the
completion of such sexvice.

Dated at A rmoo Cal:tfornia this !_= {J’\
day of My, 1965. |

Comi.ﬁioner Pe‘tor E Mitcholl being o
Recessarily Absent, Qid- 2ot-participate -
in the di.po...ition ol th.i.s proccedi.ng, '




