
Decision No.' 69602 

: BEFOP.E THE PUBLIC UTIL!T!ES COMM:SS!ON OF THE STATE OF CALIFORNIA 

Ir.vestigation on the Commissio~'s owo ) 
::4ot:io:o into t!'le sta.tus, maintenaIlce", ) 
o~eration, use, safety and protection ) 
of. that erossing, at grade, of the ) 
:r~ck of the Southern 2~e:(£ic CompaDy, ) 
.st MilePostZ9.SS" in the City of )' 

CeceNo. 7911 
(Fi.lee! May 2G,,~9G5) 

~:t'emO%lt. ' ) 
.'.' ) 

Harold s. t~nt7., for Southern Pacific 
Compa.IlY; Raymond E.. Ott,. for the C::: ty 
of Fremon~, respcDdc~Cs. 

Dale E. Do~, for DorD Refrigeration, ~d 
Robert N. to~~ , =or U~io:o Oil Company 
of californIa, interested parties. 

John C. Gilma.tl and· M. E. G~tChel, for the 
COl:liii1ssiotl sta££~' 

o P I N.I 0 N - .... - ....... --~ 
This is aD investigation on th~ Co~ssionts OWD motio:o 

I' " 

into the statl.:s, m:nnteDSllee,operation, use, safety a:ld p::,otectio:f 

of a crossing at grade at Mile Post 3~.85, 0'0 the SoutherD Pacific 

Com:;>aIlY's DAB line in the City of FremoDt' for the followi:og p~poses: 

1. To determi:oe whether said c:ossi~g is a p~ivate or public:y 

·used crossiDg. 

2. 1'0 determine whether the public safoee,- requires :he elimi:la-
.,,, - .. J_.'" 

. of, said eross1Dg by the' physical closing thereof. 

3. To dcte=m!ne whether public safety reqcires phys::cal pro

tection or alteration of said crossing and the eon~tructi~n acd 

maiDteDaDCe of protective'devices thereat. 

4. 1'0 determ:tne wheQer t...'lc·costs of suCh a.lter.:.tio'.O Il.Ild pro

tection as may be fou:nd Dccessary sho~ld·beasscssed to .the Southc':t) 
I 

Pacific Compal'ly or apporti01:led betweenche railroad corporation 3X)cl 

the' City of Fremont. 

S.Todetermine whether ally other order should be. issued. , 
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SouthCr.D Pacific Compatly alld the City of F:remor.t were mace 

parties to the iDvestigatio17. UD1017 Oil Company of cal1.f~1a, whi!e 

not desigcated as a party ::'n the :L1'lvestigation, w:tJ,s eA"'Pressly r>C%'

mitted by the ~der of :nvestiga:ion :0 appear Zl'ld be h~ard. 

Public hcari17gS were held before E~~er Rowe i~ Fremont 

OD September 22 atld~ 23, 1964, aDd :[tl San Fr.cmcisco on March 2, 3, 

12 a:ctl 19, 1965~ aIld the matter was submitted 017 briefs <which hllve 

DOW beell fi led'. 

Access to the subject crossiDg is possi~lc from BaiDe 

.. '\V'~ue, which parallels the railroad 0:0 the tlorth Side, 3:'d from 

Peralta Boulevare via proper~ of DO:D Rc~igeretion and/or UniOll 

Oil Company 017· the south. The prope::ies of DOrD Rcfr:tgcratioD e:lC 

Uniotl Oil Com,a:oy both fro'Dt OD Peralta Boulevard, axlO access is 

avai lable to botl,. ?rOpertics wi thoue usi-:;g subject erossiXig. 

As to icsue. No. 1, whethe~ the crocsing ispri7~te or 

public!y used, the evidence is such as to require a £iDO:(Dg ~t ~t 

the time of the heari'!'g it was DOt: publicly ",.a~d. Tlle respo1:o®t' 

railroad eompaDy appaze'Ctly has itlviteci use by the p~lic cce:l.use it 

has placed a $i~ 8 i'DChes b7 14, iDches tle~ the :traeks ec'Otal:'O;~t:e 

the <words "private property", "permiSSiOD to pass", "of~er r~voeable" 

arld "at ally time". ('Xr. 34 l:i.!les 10 axld 24, inclusive). Aceordi%lg 

to the testimony of on~ staf~ witDcss OD Juce 24, 1964 ~ ~ot~l of 

DiDe UIlidentif1ed vehicles passed over ehis:.crossing before or ::.ft~r 

travelliDg over the proper~ of Dom RefrigeratioD and/or Union OiL 

Company aDd to or from Peralta. Bou1cvarc. In the· absence of :xrry 

evidence as to their identity it I:l~t be :lSSumed'. ~at these v~h1cl~~ 
I 

weredriverJ by employees or busiDess invitees of coe of the owncrr~ . ' 
• \1 

of the righ= of way. B.o.rrieadeswe:e erected before JaDu..:.:r:>· 15, 

1965, which DOW preveDt the use of aD UXlpaved ro.:.dw~y over the Rail

road CompatlyTg right of way':·to Jose:,h Street which leads to Peralta, 

as well as over a like roadway which leads to ~e Vo~(Swagoll p%eQises. 
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The Public: Works D1recto~ of Frcmotlt te::tified th.a.t although he haG " 

held that pos1t1otJ for five aDd OtIe-half years he kn~~ of no public 

use being made of the private ~:ross:t:og .'-t Mile POS'I: No. 39 ... 85. 

The Commission fiDd~ ~~t ~~s grade cross1~g is DO: ~ 

publicly used crossing. 

Dorn Refrigeration aDd Un::'CD Oil ComP&:7 of Ca.lifo~~i~ in 

this case arc S1.'!ccessors ill iDterest to MaDuel Jose Rodrigoes.:r J •• 

arid his wife 7 Ma:y Rodrigu~s,> whe OrJ J3nuar7 19;) 1907; gra::Jtcd ~ 

SoutherD Pecific Company the right of wey over which it'preseDt1y 

t:lai'tltaitlS its tracks. This conveYallce 7 a copy of which, ta.'I(e~ from. 

comp.:u"y files, was pres~Dtedir: evide'Cce by cOUXlsel for Southern , 

Pacific ~pany, was. made aDd accepted upon the following cotldi~~o=, 

to wit: 

"Th.o.t the pa:ty of t.."1e second ?a.::t sl:l.a~l provi:de 
ODe gate c:rossing at such poi~t as sha:l be 
mu.tually agreedu~tl by first and seeo:o.:! parties 
hereitl mentioned. If 

We fiDel that, based upon ~e evidence of reeo=~~ t~ic 

crossiDg is used exteDsively by gaso1itle trucks aDd is d.:mserouz ano 

a safety hazard' to the employees of Southcr~ Pacific Comp~~y ~~ ~o 

the public travelling along Baine Avar.uo and t~ t.O.~ t:C1!l~er.s of :h~ 

public being in the general are~~ aod t~a~ the only~wa7 it can be 

made safe is by its elostlre. 

As to the Dext issue we fitlG t..~t the s~n<la,rd forms of 

grade crossing protection usu~lly iDs~alled at public gr~de c:os$i~gs 

are illappropriate and would not materially improve ehe sa£e~ ~t 

this poin~. !his conclusioo arises from the fact that the:e is 4 

very limited amount of space 0'0 the south side of the r.a:tlroaG,tr~ck::; 

itl which a vehicle may ~euver~ and thus the eriver of a ?eeroleuc 

t~nk truck could easily blunder o~to the tracks in spite ~f th~ 

usual protective devices. !he only ~ppropr1atc type of p=ot~ction 

would consist of signals with gates so devi~ed ~d constructed, thc~ 
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they could control the movement of trains as well as vehicles which 

operate over highways. While such <1evices could be devised aDd in 

the opinion of the railroad expert might prove workable, we f:f.nd 

that evetl if they proved effective they would cODsti tute aD extreme 
'-' 

iDtcarference with @d burdeD upon the efficieDt operation of the 

railroad. 

Inasmuch as the crossi~g will be ordered e1osed~ DO issue 

is presented on the cost of protection. 

In summary we find (1) that this crossiDg is a private 
/ 

grade crossing Dot used or usable by the public~ (2) that the publie 

safety requires the eltmiDation of this crossing by physical c1osing~ 

aDd (3) no feasible protective devices will have the effQct of render-

ing this private crossing safe for employees of the railroad involved 
'~-

or for members of the public in this general area. 
" 

From these fillditlgs we eOllclude thAt respondeXlt Soatbens 
" 

Pacific Company should e11mi:nate- :said erossiDg at said Mile Post by 

physical closing. 

OR. D E R;, 
~~ .... - .... 

IT' IS ORDERED that: 

1. 'Wi thin thirty days after the effective date hereof SoutherD 

Pacific Company shall abolish by physical closing the private grade 
, , 

c:rossiDg ae Mile Post 39.85-. 

2. The entire coat of such physical closing shall be borDe by 

Southern Pacific CompaIlY.· 

C, .•• , 
., ..... 

, ,.' ",. 
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3. Within thirty days after such closing Southern Pacific 

Company shall give the Commission written'Dotice of its compliance 

with the'respective terms of this ,order. 

The effeetive date of this order shall,Qe twenty days 

after the date hereof. 

Dated' at _____ Sa.n ___ ,.;,,;Fran ....... eu_·~ .... ();..'_---, California, this .~ ~ 
day of:-___ A_U_u,;.;US;..:!I_----, 1965. 


