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oRICINAL

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

' Decision No._ 63602

Iovestigation on the Commission's own
motion into the status, maintenance, .
oceration, use, safety and protection
of that crossing, ot grade, of the
<xack of the Southern Pacific Cowpany,
at Mile Pogt 29.85 ir the City of '
Tremont, ' ‘ o

Caze No, 7911
(Filed May 26, 2965)
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Rarold S. Lentz, for Southern Pacific
Company; Raymend E. Ott, for the City
of FremontT, respecndents.

Dale E. Dornm, £or Dorp Refrigeration, znd
Robert N. Lowzvy , fox Union Oil Company
of Califortia, interested parties.

John C. Gilman and M. E, Getchel, for the
Commission staff,” . '

OPINTION

Thic is an investigation on the Commission's own motion
intoe the sééﬁus, waintenance, operation, use, safety and protection
of a_crossing‘at grade at Mile Post 39.85:onsthe Southexn Pacifiec

* company”s DAB lime in the City of Fremont for the following purposes:
S 1. To determine whether safd crossing.;s a private ox public;y
‘used crossing. o | -

2. To determine whethgr the public safécy requizres the elimirma-
of said crossing by thé"bﬁygiéal closing thereof,

3. To déte:mine whethexr public'éafcty rééuires physical pro=-
tection or alteration of said crossing and the construction and
maintenance of prateétiVC'dgyices,:hereat. |

4. 7To determime whééﬁé?lthe"costs of éu&h alteraéion and pro-

tection as ﬁay be found nccéssary éhdcld'bé”assessed to the Southorﬁ
; Pdcific_Ccmpany ox apportiomed between the railzoad‘corﬁpracion-anﬁ
| the City of Fremont. “ | | |

3. -Togdetérmiﬁé whether apy other order should be_issued.,
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Southc#n Pacific Company and the Cicy of F:emoﬁt were made
parties to the invéstigation. Upnion Oil Company 65 Califb:nia, while
not designated as a paxtf in the iovestigation, was expressly per-
wmitted by the Order of Investigaticno o appear and be heaxd.

Public hearings were held before Excminer Rowe ip Fremont

on Scptember 22 and 23, 1964, and in Sar Framcisco om Maxch 2, 3,

12 and 19, 1965, and the matter was submitted op briefs which have

now been filed, ’

‘Access to the subject crcssing‘is possible from Baine
Avenue, which parallels the failroad~og the Boxth sidé; a:d'from
Peralta Baule?ard via property of Dorn Refrigeration and/of Usion
0il Company on the south. The propexties of Doxrn Refrigeration end
Union Qil Company both fromt om Peralta Boulevard, aﬁd-access is
available to both pfdpertics without usizg subjéét exossing.

As to issﬁe,No. i, whethex‘éhe croésing‘is.private 6:
publicly used, the evidence is such as to require a findipg that at
the time of the heazing it was pot publicly used, Tae respéndentk
railroad company apparently has invited use by the pudblic bécause:it
has placed a sign 8‘iﬁéhes b7 14 ioches mpeax the:txacRS'ccﬁtaiaing
the words "private propexty, "permission to pass', "offer révocable"
and "at any time", (Tr. 34 lives 10 and 24, inciusive}. Accoxding
to ﬁhe testimony of one stafl witness oo Jume 24,:1964 a totzl of
nine unidentified-vehicles‘passednover this;crossing befbrc ox after
travélling bver the property of‘Dorﬁ‘Refrigeration and/or Uniop 0il
Company and to or from Péralta‘Boulevard. In the absence of any
evidence as to cheir'identityriﬁ TSt be-assumedfﬁ&at these Qc@icles
were driven by emplbyees‘or business invitees of cme of the ow%er's'
of the right of way. Barricades were erected before Januaiy 15,
‘1965,_which pow prevent the use of an wmpaved roadway 6ve£ the Rail-
 road Company's right of wayft6~Joséph Street waich leads to Pefalta,

as well as over a like roadway which leads to the Volkswagon premises.,
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The Public Works Director of Fremont testified that slthough he hadz
held that position for five and ove-half yeaxs he knew of no pubific
use being made of the private crossing at Mile Post No., 39.85.

The Cbmmission £finds that this gxede cressin~ is vot 2
publicly used crossing. |

Dorn Refrzverateon and Unicn Qil Compaxy of Calsz:nxe in
this case are successors in interest to Manuel Jose Rocrigues, Iz
and his wife, Maxry Rodrigues, whe on January 19, 1907, gravnted o
Southern Pzcific Company the right of way over which it presently
maintainsfits tracks. This‘eonveyanee, a copy of which, taken from
company files, was presented-iﬁ evidence by eoﬁnsel for*Southern.
Pacific Company, was made and accepted upoﬁ the fbllowing eebdizio:,
to wit:

II "That the party of the second paxt shall orovxde
one gate crossing at such point as shall De

mutually agreed upon by f£izst and secord parties
herein mentioned. '

We £ind tnat based upon the evidence of reeo*d Tl
crossing is used extensmvely by gasoline trucxs and is dangerous and
a safety hazard to the‘employees of °outhern Pacific Compaoy and o
the public travelllng along Baine Avetue ard ©o the e "ers of the
public being in the general arez, and that the only way it ‘can be
made safe is by its closure. 7_ |

As to the pext issue we £ind thaﬁ the standaxd Lorms of
gxade-crossing pro#ection usually installed at public grade cxzossings
are ivappropriate and would not materially improve the safefy at
this point. Thic conclusion arises from the fact that there is a
very limited amount of space on the south side of the raulroad tracks
in which a vehicle may maneuver, and thus the driver of a petroleum
teok truck could easily‘blunder onto the tracks in spite of the
usual protective devices. The.only gppropriate type of protection

would consist of signals with gates so devised and coumstructed that
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they could control the movement of trains as well as vehicles which
operate over highways. While such devices could bé devised and in
the opinion of the railroad expert might prove workable, we find.
that even if they proved effective they would constitute ap extreme
intarference with and burden upon the efficient opera:ion of the
railroad. .

Inasmuch as the crossing will be ordered closed, mo issue
is presented on the cost of protection.

In sumaxy we f£ind (1) that this crossing is a private
grade crossing not used or usable by the public, (2) that the public
safety requires the elimination of this crossing by-physical closing,
and (3) no feasible protecti§e devices will have the effect of render~
ing this private crossing safe fb;memployeéé of the railroad involved
ox for members of the public'in tﬁls géneral area.

From these findings we #onclude that respondent Southern

Pacific Company should elimimate said crossing at said Mile Post by

physical closing.

IT IS ORDERED that:
1. Wi;hin thirty days after the effective date hereof Southern
Pacific Company shall abolish by physical closing the private grade
crossing at Mile Post 39.85. |

2; The entire cost of such physical closing shall be borne by
Southern Pacific cOmpany.
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3. Within thirty days after such closing Southern Pacific‘
. Company shall give the Cormission written motice of its compliance
with the respective terms of this order.
The effective date ovf‘,v th:.s order shall be twenty days
after the date hereof..
Dated at____ San Francisco , California, tb_is -‘;*Z'U
day of AUGUST - ' |




