CRICINAL

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

De_c‘is ion No. 69607

In the Matter of the Application
of RELIABLE DELIVERY SERVICE, INC.,
a corporation for an extension of
its Certificate of Public Con~
venience and necessity to operate
as a highway common carxrier for
the transpoxtation of property in
intrastate and interstate and
foreign commerce..

Application No. 46295
(Filed Maxch 17, 1964)

AN I

Murchison & Stebbins by Donald Murchison and
Roy Davis, for applicant.

Arthur H. Glanz, for Boulevard Transportation
Company, California Cartage Company,
California Motor Transport Co., Delta Lines, Inc.,
Desert Express, Di Salve Trucking Company,
Foxtier Tramsportation Company, Merchants Express
of California, Oregon-Nevada-California Fast
Freight, Pacific Intermountain Express Co.,
Pacific Motor Trucking Company, Ringsby Truck
Lines, Inc., Shippers Express, Southern Califormia
Freight Lines, Inc., Sterling Transit Co., Inc.,
T.I.M.E. Fxeight, Inc., Valley Motor Lines, Inc.,
Valley Express Co., Willig Freight Lines,
Victoxrville~Barstow Truck Line, XKern Valley Transfer,
los Angeles City Express Inc., and Halversom
Transportation; Karl K. Roos, for Scott Transpor-
tation Company; and Russell & Schureman by
R. Y. Schureman, for Certified Freight Lines,
Criley Security Freight Lines and Smith Trans-
portation Co.; protestants.

Public hearings on the above-entitled application were
held before Examiner Rogers on various dates in Los Angeles,
Lancaster, Barstow and Santa Barbara. The heaxing in Santa Barbara
was on May 4, 1965 at which time the matter was submitted.

Notices of heéringgwere served on all.intérgsted\pértieS«

as required by this Commission. Notice of the filing of the
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application and of the hearing was published in the Federal Registex
as required by Section 206(a) (6) of the Interstate Commexrce Act.
Applicant _:i.s a highway common carrier transporting gemeral

commodities with the’ usual exceptions to, _frotn and between places in
the Los Angeles Basin Terxitory (as described in Min:.zmm Rate Tariff
No. 2 which generally extends from Chatsworth -and Thousand Oaks on
the west to San Bernardino, Redlands, Yucaipa, Temecula and
San Clemente on the east. It also has authbrity to setve to San Diego
and El Cajod on the south; to Twentynine Palms and Duxijnidl on the east;
and Vietorville, Lucerne Valley and Big Bear City on the north, |
(Decision No. 64985, dated Februery 19, 1963, in Applitatioﬁ\

. 44423). Tn addition it has a Radiai.nighﬁay Common Carrier, a
City Carriex, a Cont:att Cé.rrier and a Household Goods.Carrier
permit, each issued by this Commission. By a prior\decisioﬁ,
(Decision No. 63395, dated March 13, 1962, in Application‘ No. &40044),
applicant~was granted authority to serve the. LostAngeles Basin
Area and to serve to and from San Dzego, El Cajon, Victo:vxlle and
Hesper:.a. This authonty was regz.stered with the Interstate Commerce
Comission (Exhibit 2) - The enlarged autbority g:janted by Decision
No. 64985 was not. | ” -

After an investigation (Case No. 6122) this Commission,

on October 6, 1959, Issued Decision No. S9118 in which, among othex
things, it was oxdered"That Babe Talsky, domg bus:.ness as Reliable
Delivexy Sexvice, and Rel:.able Delivexy Sexvice Inc., a corporat:’.on,
be, aﬁd they hereby are, ordered to cease and desist’ ftom operat:.ng -
any auto truck as a highway common carriex, as defined in Section 2‘.1,3
" of the Public Utilities Code, over amy of the highw:‘a.ys in the.State- |
of Calmfornia between the following termini: between San Bernardino
on the ome hand and . . . Lancaster. . . Barstow . . . on the other

hand; and between Los Amgeles on the one hand and I.ancastex‘, Palmda.le

. . . Baxstow . . . om the other bhand, umless and until be shall “
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‘have first obtained from this Commission a certificate of public
convenience and necessity authorizing suck operation, as required

by Séction 1063 of said Code." The evidence at the heaxingS‘pgreih

shows that the appliéant is providing daily sexvice to the.Palﬁdale,

Lancaster, Littlerock and Barstow areas as a permiﬁ:ed
carriex. The witnesses who appeared on appiicant's.behalf hadi to ///
contracts £or transportation other than the usuzl shipping docunents .
Applicant?s-literatu:e-CExhibi@ 6) listsrthe'prdhibited,point&‘és
places served. | _" |

By the application berein applicant seeks authority to
txansport gemeral commodities with the usual excepti&ns in_intrastate

and interstate commerce as follows:

Between all points and places in the Los Angeles Basin
Territory, as described inm Item No. 270 of Minimum
Rate Taxiff No. 2. :

Between all points and places on and within five miles
latexally of the following highways:

a. U. S. Highway 101 between the southexly limits
of the Los Angeles Basin Territory amd Chula’
Vista, inclusive. _

State Highway 78 between its junction with
U. S. Highway 101 and Escondido, inclusive.

U. S. Highway 395‘between-Escondido and
San Diego, inclusive.

U. §. Highway 80 between San Liego and El Cajom,
inclusive. o
U. S. Bighway 66, 91 and 466 between San Bernardino
and Yermo, inclusive, including the off-route point
of Hesperia. '

State Highway 18 and U. S. Higoway 66, 91 and
466 between San Berxrmardino and Yexmo, inclusive.

U. S. Highway 99 between the-easterly limits of
the Los Angeles Basin Terxitory and.Indio, inclusive.
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State Highway 11l between its intersection with
U. S. Highway 99 near Whitewater and Durmid,
inclusive.

Unnumbered highway between its intersection with
U. S. Highway 99 peax Whitewater and Tweatynine

Palms, inclusive, imeluding the off-route point

of Desert Hot Springs and the U. S. Marine Corps
Base near Twentynine Palms.

U. S. Highway 6 between the northerly limits
of the Los Angeles Basin Territory and Lancaster,
inclusive; also State Highway 138 between Palm-
dale and' U. S. Highway 60. :
U. S. Highway 101, 101 Altermate, 99 and State
Highways 126 and 150 between the northerly.
limizs of the Los Angeles Basin Texritory anc
Santa Maria, inclusive, and the off-xoute points
of Lompoc and Vandenmberg Aix Force Base. |

1. Between U. S. Highway 6 at Lancaster, Califormia,
via unnumbered highways to Edwards Air Foxce
Base, inclusive. ;

U. S. Highway 395 between Escondido and the Los Angeles

Basin Texxitory as a bighway traversed but without
service thereon. ‘

Through routes and rates may be established between
‘all points and places described in subpaxagraph 1
and 2a through 1 above. : -
Lateral miles referred to above axe statuté miles
of 5,280 feet each, measured in a straight line
without regard to terrain features.
Applicant proposes to use all available public highways:
between points proposed to be served as hereinsbove mentioned, and
. within the cities hereinabove proposed to be served, and applicant
[ proposes to use such stréets and highways as may be neceséaxy_to
serve comsignors andﬂconsighees located within said cities.
is proposal includes extending sexvice north of |
 Victoxville to Yermo; to the United Scates Marine Corps Base above
Twentynine Palms; to Palmdale, Lancaster and~Edwards‘Air,Forde,Base;
and to points noxrth and west of the Los Angeies Basin Territory as

£ar as Santa Maria, Lompoc and Vandenberg Air Foxce Base, in each
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instance including intermediate points, nome of which applicént is_
presently authorized to sexrve as a highway common carrier. It also
includes a request for authority to use U. S. Highway 395 between
Escondido and Temecula without service thereon.

Applican; proposes to provide the service herein requested.
on a daily basis Monday through Friday with Saturday service to
Lancastex,. Palmdale; Littlerock, Pearblossom, Bérstow and Yermo,
Sundays'aud holidays excepted. Applicant proposes tbat in the
Los Angeles Basin Territory where pickups are made priox to 1:00 P.M.
of any'given day, delivery will be made at destination on the same
day, and that with respeet to all pickups made after 1:00 ?}M; |
deliveries will be made the following morming at destination points.

Applicant is é party to Western Motor Tariff‘Bureau, Inc.,
Agent, local, Joi#t and Proportiomal Freighc.and Express Tariff
No. 111 Cal.,P.U.C. No. 15 in the publication of its rates ahd‘charges
with respéct to the commodities which it presently tranSports intra-f‘
state between those points which it now serves as a highwé&*comhon‘
caxrier. Applicant alleges it is a party'co\western'ﬁbtof Tariff
Bureau, Inc., Agent, Local, Joint and Propbrtiopal F:eighcnra:iff
Nos. 103 and 107, MF-ICC Nos. 8 and 16, resPectively,'witﬁv:espect
to its present intexstate 6perations. | |

Applicant proposes to establish rates subsﬁahtially in
conformity with rates presently published in the above-described
taxiffs. | o _ ? H

Applicant has terminals inm Los Angeles, Long,Béadh,and
San Bernardino. If it receives cuthority to sexve Santa Maria and
intexmediate points it will establish a terminal in the vicinity of
Santa Barbara. | | .

Applicant has ap?roximately 170 pieces of.equipmenﬁ.of all
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types. It has approximately 144 employees in addition to man;gement.
Fér the four months ending April 30, 1964, applicant had a net profit
from opexations of $21,548.

In support of its request applicant called as witnesses,
or their testimony was received by stipulation, representatives
of approximately 40 comsignees or consignoré, It divided its
sexvices into four arxeas,viz: the Santa Maria leg extending from
the norxthwest limits of the LOS-AngeleS-Basin Texritory (MRT No. 2)
via U. S. Highways 101 Altermate, 10l and 99, and State Highways 126
and 151 through Oxnard, Santa Paula, Vemtura and Santa Barbara to
Lompoc and Santa Maxia including the off-route point of Vaﬁdenﬁerg
Air Force Base above Lompoc; the Edwards Air Force Base leg extending
from the nortﬁerly limits of the Los Angeles Basin Terxitory via
U. S. Highways 99 and 6 and State Highway 138 serving Palmdale,
Lancaster, Edwards Aix Force Base, Littlerock, Pearbléssom and Llano;
the Yermo leg extending from Victoxville through Helendaie and |
Barstow to Yermo via U. S. Highway 9l.inc1uding'the off-route point
of the United States Marine Corps Depot near Yermo; aﬁd‘the Uhited
States Maxine Coxps Base near Twentynine Palms.

Applicant apparently has not been providing direct se:vice
to the first leg deécribed above except for shipmenﬁs"of 20,000 pounds
or more which it carrxies pursuant to its permits and the recoxd fails
to show the frequency of such service. Foxr two or more years app1i4
cant has been providing direct services to the remaining areas.

Eighteen'witnesses’appeaxed on behalf of appiicanilin"

Los Angeles, 12, including two by stipulation,'in Lancaster and 10,
including one by stipulation, in Barstow. |

Three of the Los Angeles witnesses were freight foéwaxders.

Each uses certificated highway common caxriexs authorized to caxry
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interstate shipments and would like to have applicant cextificated
and given interstate rights as an additional available carxier.

The remaining shippexs in Los Angeles bave mostly intra-
state shipments. They have available wany certifiéated carriers
who can carry shipments to and from either all or the majoriiy‘of
the places in the Santa Maria leg. Nome of them wexe familiar with
all the available carriers. One or two ¢laim to have been using
applicant on this leg. Some have satisfactory carriers but want
only one or two carriexrs serving all points; use'applicaﬁt to other
points now sexved by 1t, and want applicant's services available to
the extended areas. Some of the witnesses want a later ﬁickﬁp~than
that now provided by the carriers with.whom.they;are'fhmiliar. 4bon-
cerning sérvice from Los Angeles to the remaining.reqpésted sexrvice

areas, some shippers use Desert Express to the Lancascér-Palmdale
area and Victorville-Barstow Truck Line to the Barstow-Yermo area

and had no complaints relacive to these carriers but will uso the
applicant. One found the services of Victorville-Barstaw~Txuck Line
slow. Some want a8 few carriers as possible. Approximatelyv13-of
the Los Angeles witnesses stafed that they have been usihg‘applicant
eicher exclusively or in conjunction with other carrierS'for periods
ranging from two to five years; they like the services of applicant,
and, they desixe that the services remain available. =

Of the 12 witmesses appearing in Lancastexr one desired as
many carriers as possible and will support any carriex. The majority
of the witnesses bave been using applicant for service from
Los Angeles for periods ranging from two to seven years. A Four
specifically stated that they haQevnoﬂcontract with the applicant
and all receive daily service by applicant when needed. The -

majoxrity of the witnesses axe served by applican:-exclusi&ely for
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their intrastate shipments and approximately six éf these have inter-
state shipments which are carried by highway commdn carriers and
desixe to have the applicént carry such shipmepts; It was ¢laimed
by two ox tbree of these witnesses that the ca:rié;s they wexe
familiar with took longer in transit than applicaﬁ%}‘ Cne of the
witnesses had a claim on an intrastate shipment,whi;h it was alleged,
Victorville-Barstow Truck Line had mot settled.

0f the 10 witnesses who appeared in Ba:stow, the majority
were consignees only aad had their chipments routed by the consignox
although some of these witnesses could and did request a particulax
carriexr. Serxrvice was providéd in some instances by Yiccorville-
Bars:ow Truck Line, Desert Express or Scott Tianspé;ﬁatioﬁ Company,
and a few had complaints zgainst the other carriexrs.

Th;rteen of the competxng carriers appeared as protestan:s.
These car:xers each Tz from 15 to over 5,000 pieces of equipment
and all purport to provide overnight sexrvice between the Los Angeles
area and some or all of the points proposed to be served by applxcant.
Each claims to meed additionzl traffic and to have suffxcxpnt
finances and equipment to handle such traffic.

Victorville-Barstow Truck Liﬁe sexves all ofithe axea
zpplicant proposes to sexve east of Castaic Junction iﬁcluding
Edwards Air Foxce Base, Yermo and the Mérine~Corps Base above
Twentyniae Palms. It has.terminais in Loé Angeles, San Bermaxdino,
Victorville and Barstow, and provides sexvice oa Saturdays on xequeét.
It z2lso has ¢oextensive interstate authoxity in the :er*itory'/’/ |
-involved and compete5~wich-nese:t Express, Kexn Valley Iransfer,
'Scott Transportation Company, Eilliard Truck Line and‘?acifi;gﬁb:or

‘Trucking Company.
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Kexrn Valley Transfer operates betweern the Los Angeles Basin
- area and Lancasterx, Palmdale, Littlexock and Pearblossom. It com-
petes with the same carxiers as V1ccorv111e-3axstow Truck Lise
including the latter. It has coextensive interstate authorzty.

Southern California Freight Lines, Ltd., operates between
points in the Los Angeles Basin Territory and the points applicant
proposes to serve between the texrritory and Santa Maria, and it
also serves the United States Ma:iné Coips Base at Twentynine Palms.
It has terminmals in Los Angeles, Oxnard, Iwentynine Palms and
Santa Maxia. It also bas intexstate 'x:“:".ghts duplicatiﬁg‘ its intrastate
rights except for laterals. | v |

California Cartage Company serves between the Los Angelcs
area and Santa Maria including intermediate points proposed tq be
sexrved by applicant. It has one terminal in Los Angeles. it clains
its main competitors are Scuthern California Freight Lines, Ltd.
and Pacific Motor Trucking Company. It-hasvinterStaté zights
coextensive with its intrastate rights.

Pacific Motor Trucking Company sexves the Lancaster-
Palmdale leg and the Santa Maria leg. It has approximately 5,700
picces of equipment and has terminals in Oxnord, Santa Barbara,
Santa Maria, San Luils Obispo, Anabeim, San BexnaﬁdinO'and Los Angeles.
On the Santa Maria leg it competes with California Cartage Company,
Griley Security Freight Lines, Certified Freight Lines, Smith
Transportatzon Ceo., Carx Bros., Halverson Tran5portatzon and Southern
California Freight Lines, Ltd. In the Palmdale-Lancaster are2 it
has the competition heretofore listed. This carrier has mo inter~

zate authority in the requested areas.

Los Angeles City Express, Inc. sexves the Twentynine Palms
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are#'exclusive of.the Marine Corps Base from the Los Angeles. Basin.
It has coextensive intexstate rights and has termlnals in Los Angeles
and Banning. |
Desert Express has interstate asuthority and serves all
of the desext area includiﬁg Lancaster, Palmdale, Victorville,
Barstow and Yermo. It has:terminals in RidgecreSt,-Lanéaster,
Barstow and Los Angeles. It competes with the Viétor&illeéBarstcw
Truck Line, Pacific Motor Trucking Company, Killiard Truck Line,
Scott Lransportation Coupany and Auto Fast :re;ght.
Halverson Transporta:xon sexves between Los Angeles,
Santa Barbaxa and: Goleta on the coast and it has lnterstare
authority. It has a termipal in Los Angeles.
Californla Motor Tramsport Co. has termxnalﬂ in Santa
Barbara, Oxnard, Los Angeles and Bakersfield =nd has xnte“scate
- authority. It serves zll points west. of Newhall to Santa Mariz
proposed to be served by applicant.
| Scott Transportatioﬁ,Company sexves the Barstow leg
and has interstate authority. It has a terminal i San Bernaxdino
and competes with Desert Express and Victorville-Barstow Truck Line.
Criley Secuxlty Freight Lines serve the Ventuxa and
Santa Barbara area and has 1nterstate xights coextensive.with its
intrastate rights.‘ |
Smith Transportation Coﬁpany serves Santa Maria and

intermediace points fxom Los Angeles and has coextensive incc*statc
authority.
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Certified Frezght Lines sexrves the Santa Maria leg and
has interstate rlghts. _

Approxmmately 55 witnesses were called by the various
protestants in opposxtxon to the applzcation. These witnesses
emmerated the numerous carriexs available in the areas and testi-
fied that they are satiéiied'with the carriers they wse and that

they would have no use for additional cazriers.

Upon consideration of the evidence the Commission £inds

that:

1. Applicant is a California corpe:atioﬁ.and has permits
issued by this Coumission for all types of generalyeowmodity
transportation plus household goods tramsportation. It also has
a cextificate O£ public convenicnce and-necessity as a hiéhﬁav
common carriex authorzzlng 1t to transport propexty with thc u,ual
' ewceptxons;between places in the Los Angeles Basin Texxit ory and
between the said territory and San Di ego Dermid Twentynlne Pttms
and Victorvzlle.

2. Applicant has interstate autboxity coextensive with a
prior decision which authorlzed it ©o serve the Los Angeles Basxn
 Area and to serve to and from San Diego, El Cajon, chtorvi le and
Hesperia.

3. Applicant seeks authority to extend both intexstate
and intrastate services so that it can setﬁe along the coaét via
Highway 101 and 101 Altexmate, U. S. Hzghwa/ 99 and State Highways
126 and 150 to Santa Paula, Oxmard, Ventu:a oanta Barbara Santa

Ynez and Lompoc to Santa Maria including VAndenbe:g.Air Foxce Base;
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to sexrve to ﬁdwards Aixr Force Base, Palmdale, Lancaster, Pearblossom,
Littlerock and Llano via an unnumbered highway, U. S. Highway 6

and State Highway 138; to serve between Victorville and YermofVia

U. S. Highway 66, including ;ervice to the Marine Coxps Depot

near Yermo; to serve the United States Marine Coxrps Base above
Twentynine Palms; and to uee an alternate rouﬁevbe:wceanseondido
and Temecula via U. S. Highway 395 without rende:ing'aey sexvice
thexeon. |

4.‘ Applicant has been oxdexed by this Commission to cease
any service between Los Angeles on the ome hand and Lancaster
Palmdale and Barstow on the other hand, and‘between San Bernaxdino
on the one hand and Lancaster, Palmdale and Barstow on the othex
hand, until it shall have secured a cextificate cfipublic'convenience
and'neeessity from this Commission. Applicant hasfbeenhproviding |
a daily. seuvice between the prohibited points for two or more :
years wzthout having contracts Wlth the partxes for whom such
services are rendered and applxcanc is advertising to the. pdblzc
} that it renders such,service.'

5. The witnesses who appeared for the applxcanx desire that
applicant be authorized to render the service it seeks aﬁchority
to render. Many. desixe applicant's services in intefstate and
intrastate comﬁerce;' Many of the witnesses use nb<ca$rie: other
than applicant to both the prohibited points and:mo\otﬁerqareas
r‘requested, Some of tﬁe wicnesses use applicanf's serviceeiand the
services_of other carxriers. Many of the witnesses heddno cdmplaints

with the other carriexs and a few of‘the-witnessesrﬂed’épecifid"‘
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complaintevagainst the various carriers but none of‘the.witneSses
_’werefamiliar with all carriers eerving the various axeas involved.
6. The records of this Commission show that between 10 and
15 carriers serve between the Los-Angeles Basin Territory or a
portion thereof and the Santa Maria portion of applicant's pro-~
posal and none of the applrcant s witnesses were £amr11ar with
all of the caxriers readexing such service. Very few of applicant s
witnesses wexe familiar with all carrrers serving the remaining
portions of the requested service areas cx "oures.

7. The majority of the protesting. carrrers serve both in
interstate and intrastate commerce and have tbe equ;pment £a-
cilities and finances to enable then collectively _o¢ ender sexvices
to all’ pornts proposed to be sexved by applzcant. .
| 8. The needs and requirements of applicant' s customers fox
highway copmmon carxriexr sexvice and trucking serbice in intrastate,
and interstate and foreign commexce can be met by the presently
certificated and authorxzed interstate and rnrrastate carriers.

9. Applicant has failed to establish that public conwenicnce
and necessity require that applicant remder: the proposed service
or any part thereof either in intrastate or 1nterstate and forergn
commerce except that public convenience and necessity'reouire that

applicant be authorized to use U. S. Highway 395 as’ a xoute

traversed bﬁr not served between Escondido and the southern boundary

of the Los Angeles Basin Texritory south of Temecula.

Upon the foregoiﬁg £findings the Commissioﬁlconc;udes that
the applicarion should be denied except for theauthcrizarion to
use U. S. Highway 395 as specified inm the oxdex herein..

~13=
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IT IS ORDERED that applicant may use U. S. Highway 395

between Escondido and Temecula as a route traversed but not sexvec

and that in all othexr respects the applicatioﬁ.heretn is denied.

The effective date of this oxder shall bevtﬁehCy day§ '
after the date hereof. | |

, .. : o Y/
Dated at ;;-o M Califormia, this = ‘/"_' '

day of 14Z¢¢;L4;Z° - ,'1965.

Cammissioners
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COMMISSIONER PETER E. MITCHELL DISSENTING:

The present decision is clearly indicative there is no unity
oflunderstanding among the majority of the Commission in thé issuance
of common carrxier certificates, ' Prior and subsequent to this deci—
sion, we have adhered to a standard ofyréasonablenéss-in paésing
judgment on certificate applications., A :easonable ne¢d of a cluster
of shippers for a particular carrier was sufficientgto.autho:ize
common carriexr operatiqns.‘ ’

In the Railway Express Decision No. 69586, Applicazidn No.
46714, which was signed by the Commission on the same day as the ine
stant decision (August 24, 1965), the Commission, with virtually the
same circumstahces befofe it, granted a certificazé.. Both mattors
contained evidence support;ng a need for the speczf;c caxrzcr- pro-
testant carriers alleged a surplus of transportatzon cqu;pmcnt at
cortain times., Why then should onc appl;cat;on be approved while
the Xindred request:is‘denied?

The absence of any hypothesis to support the majority draws
attention to recent developments in the highway common carrié: f;cld
in Califormia. The nunber of applicazions for a highway.common car=~
riex certificate haS-dimiﬁished ndticeably. Status mnvestzgatzons
by the Commasszon itself have bcen minimal. The conclus;on is ap-
‘Parent that the slender line dividing permitted operations and coerti-
ficated operations has been erased‘and thg.distinctiOn remaiﬁing\is

one in law not in fact. .
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There is nbvnQCQSQity to roview "a situation which has
commanded the attontion of ﬁhevCommission over the ycaxs‘and which
does not improve with age, but on the contrazy,_grows progfessively
worse as the highway carrier industry grows",l/ These words; writ--'
ten in 1954, re-ccho in 1965, Now, as then, we‘emphasize.thé Qis—
.harmony of the statutes, tho dbsenco of judicial guidance and’thc
indecisiveness within the carrier and sthpzng 1ndustxxes. I & not
dzsagrc;. But, I do disagrec there has to axist within the Commis~
sion disharmony in decisions, absence of judicial guidance and iﬁ-
decisiveness in action — as cxemplified by the majority decision.

The majority decision conflicts with earliez.and'laﬁer
orders of the Commission. No distinguishing reasohsvaxe given for
the denial of a coertificate extension. And the majority'issilenﬁ
even though the record contains convincing ovidénce the applicant
has been in violation of a cease and desist order of this Commissioﬁ%/

The application of Roliable‘Delive:y Serviece, Inc., should :
be granted. |

An order instituting investigation of Rcliablejbélive:f
Service, Inc., for its violation of a cc&se and desist oxder of this

Commission shbuld be issued forthwith.

1/ Investigation of Regu*atzon of Carriers of Property 53 PUC 366
2t 380 (1954)

2/ Docision No. 59118, Case No. 6122, da‘t_:ed Octobor 6, 1959
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The Commission and its staff ﬁhouldirGView and remew its
cfforts with representatives of the trucking and shipping induét:y:
(1) +to prepare amehdatory language to the statutes f&z submisgsion
to the icgislature: (2) to establish criteria for the Commission

to utilize in the scparation of carriers.

Peter E. Mitche

-San Francisco, California

 August 31, 1965
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DISSENT

BENNETIT, Williaw ., Commissionerx, Dissenﬁ;ng Opioion:

”

I would grant the applicatidn in its entirety. This is as
it should be in 3 growing economy so that the demangs of shippers
pay be met and the public needs.serviéed. The fact of growth:
permits thié to be done without violence to existiﬁg rigbts'since
in shoxt there is enough for all. _

Of late the Commission bas not issued certificates such:
as applied for here and this is ia part by virtue of the vigorous
protests wbi;b meet such applﬂ:ationS*and make tbefproéess-of
obtaining a cerﬁificate costly and‘burdéhsomé. This wmatter re-
presents one of the few instances of late i which a cextificate
bas been requestéd.' | B |

~ The decision of the majority ignores past precedents. In
~ Deeision 63024, "In the Matter of tbe Application of AMERICAN
TRANSFER €0., ... for a certificate of public conveﬁience‘and
necessity, A. 43207," the Commission made these observations |
pertaining to the transition from permitted type Operations to those
which are or border on the illegal until made whole by the granting
of a cextificate. As set forth in the American Transfer'cb.
decision: |

YA radial highway common carrier is an anomalous
statutoxy creature. Its legal status becomes
more and more questionable as the public demand
for its services increases. Unfortunately it
is a condition over which the carrier has little
control. By law it camnot operate between fixed
points or over xegular routes, but it is a common
carrier, with the right to solicit and advertise,
and it is expected to provide reque sted service.
(Calif. Civil Code, Section 2169. ‘A common
carriex must, if able to do so, accept and carry
whatever is offered to him, at a reasonable time
and place, of a kind that be undertakes or is
accustomed to carry.') The public demard for a
radlal bighway common carrier’s service thereby
determines the frequency of its operation and,
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"by the same token also determines whether the _
carrier requires a cextificate. When the public ..
demand reaches the point that the radial carriexr's
sexvice between points becomes f£fixed or of a |
constant nature it is then incumbent upon the
carrxier to seek certification in conformity with
such demand. In the instant proceeding certifica-
tion to the extent hereinafter authorized will
enable applicant to continue the operatiors that
it and its predecessor bhave conducted for almost
forey years consonant with public derand and
legal propriety.

Thexe appears to be little or no basis for
protestants’ argument that the certification

of applicant would lead to a material diversion

of traffic from the existing certificated carxiers.
Frorw 2 practical point of view it wuld be econcmically
impossible for the average permitted carrier to incux
the additional overhead costs in the form of equip-
ment, terminals and employees to become competitive
with the large existing certificated carriexrs in the
field of less~-than-trucklozad transportation. The
argument is even less plausible when one considers
that applicant is but ome of many thousands of
permitted carricrs who are presently serviang the
proposed area and will continue to so operate regard-
less of whether this application is granted or
denied. The only less-than-truckload shipments
transported by applicant are split deliveries and
"£411-ins', which for the most part constitute

an accommodation to applicant's customers by pro-
viding them with a complete service. From the

public witness testimony there is nothing in this
recoxrd to indicate that the public's use of appli-
cant would materially change if it were certificated.
Ca the contrary, the public witness testimony shews
that applicant bas been used as a truckload carrier.
There was little evidence that these witnesses intend
to discontinue the use of existing common carxiers
for their less-than-truckload shipmerts.'

The applicant bergin 1s confronted with a dilemma. “That
pablic convenience and_nééessity, i.e. demand for 4its seréiées
exists is evident from the record. The majority opinion recites
the frequency of operation of this caxzier pursuant to ics:preéen:
authority. While the standaxd of public convenience andwﬁééessity
is broad and the intexpretation rests ﬁith this Commission, nome-
theless it seems contrary to all comon sénse énd par:icular1y'
contrary to the undisputed record heréinltbat_chié.épplicapt'is

sexving the public from which itrmus:‘follow tba:;its,serviéeSP
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are needed. And it should be borne in mind that the word 'public”
as used in the statute can be met by the existenee of'e eingle'
sbippex. : .

Having been denied the requested authorit& applicant is
now operating at its peril. While apparently pot persuasive toward
the majority in texrms of establishing public convenience and
necessity, nonetheless applicant's operations confroot it with the
possioility that such operations may be the subject of a Commission
investigation and disciplinary action. This caxrier is simply
representing to the Commission by its application for certificate
authority the growth in operetions and the change in the nature
of such to the point in which it is ncw.indulgihg-in commoen
carrxiage. This result could have beea averted by the carxier.
only by an unecononmic decision to restrain expansion and growth
and to eonfxne itself for all time %o a relatively small opexation.
Thexre is notbing in the law wbich dictates that a carrier such as
here is not entitled as are others totbeeome a ‘successful carrier
to the point where additiopal futere autborltyreor-Operatmons ;s
eequired; And havihg openly‘édvised the Cemmissieﬁ'of the~pre9enr
nature of its operation’ and in oy judgment inm am understandable
desire to avold violaczng the—lew, now the carrier is rejected.

The.questien remeins however whether applicant: reqplres
certificate auﬁherity. And if so, then even tbeugh”denie& a
certificate, the Commission @ust decide whe:her‘applieeeeeshould
cease and desist from precent operations since they may cross
beyond the line of present authority. |

One drastic but bighly effective remedy is available to
this applicant -- the transfer of 21l of those accounts wﬁieh be
sexvices with freqdeney‘on a regular basis to its competitoxs.

I also disagree most strongly with the position of this
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Commission that no new certificates should issue in tbe so-called
"desert" area. The logic, wisdom and lawfulness of such a policy
in a growth area such aslﬁere is beyond‘unoorsuzndiog. .Further. |
it is bighly discriminatory on the part of a public agemcy such
as this wﬁicb'by law 15 enjoined to accord certificates upon an
equal baéis to all qualified applicants. Certificates of common
carriage werc not intended to issue only for :Befporpose'of‘
creating a monopoly and to channel alllgrowtb into-existing.carriers
and no others. The logic of such a ¢old policy of exclusion has
never been explained nor justified and I suspect for the reasons
that no valid Justificaticn could be fortbcoming.‘,‘

The realities and the economics of the truck transporta-
tion industry in California expose the myth of the so-called
policy of restricting aﬁthority inthe desert area. Permitted
carriers enter the field almost at will.. Why then the Highly
cestrictive selection_pertaining to the entry'byoertificatéd
carriexs to the benefit of a favored few?

The instant proceeding comes to us for the second time

following the judgment of the Supreme Couxt of the State of

Calif ornia set forth in Talsky v. Public Utilities Commissionm,

56 C.2d 151. And while the Commission was sustained in the
Talsky case, nonetheless theioiSSenting opinion of Justice McComb
is touched with the appeal‘of logic. It is noted that even the
wajority opinion suggested that "the,commissioﬁ might well

consider the reduction or amelioration of this,penaloy in view of

the considexzable doubt which has existed as to the exact extent

of the operations which may be legally engaged'in undex raoial |
and contract highway carrier permits.”" (Page 163) Emphasié”added.
This is but another way of saying as docs the dissenting_opinion
in Talsky that the law is in a state of confusion.
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And tbe instant decision of the Commrission sheds no

light upon that confusion whatsoever. The majority opinion at

Page 12 specifically says:

"spplicant has been ordered by this Commission
to cease any service between Los Angeles on’the
one hand and Lancaster, Palmdale and Barstow
on the other hand, and between San Bernardino
on the one hand and Lancaster, Palmdale and
Barsctow on the other hand, until it shall have
secured a certificate of public comvenience
and necessity from this Commission. Applicant
has been providing a daily service between the
prohibited poirts tor Lwo Or MOre years with-
out having contracts with the parties for whom
sueh servicas are rendered and applicant is
advertising to the public that it renders such
sexvice.’' Ltmpbasis added.

It is noted in passing tbhat the applicatign bexe was
£iled as long ago as M:rch-l?,'1964, and now,a£tér 17 months a
decision f£inally issues.

The Commission, ignoring the cbvious from the finding
hereinabove just quoted, to wit, that applicant baé.customers
and is serving them, then goes on to bold such carriage illegal
and to say that other carriers may meet the needs and require-
ment s of applicant'svcuséomers. This is but a short way of saying
that applicantfs ¢ustomeré are no longer his‘exceptlunéef future
violation of law. ’

There is a saving crumb tossed to appliéant in that as
the Oxder finally provides "applicant may use U. S. Highway 395
between Escondido and Temecula as a route traversed But Bot
served and that in all other respects the applicatibn hereid is
denied.” Tbe denial here is arbitrary and unsupported by any
stated reasons, discussions or findings and for that reason alone

the majority opinion would be in errox. See California Motor

Transport Co. vs. Public Utilities Commission, 59 C-Z&, 270.

But more importantly than that the Commission is issﬁiﬁg_a bare




denial and is further comfusing regulation by failing to articu-
late any standards or guidelines whatsoever. And bearing in
mind the past Supreme Court cases upon this entire field of
truck transportation; I can only conclude that tﬁe manngrfin
which applicant has been denied is inviting review and reversal
and properly so! In this respect aﬁsent Commission clarification
I sha:e‘tbe vie&s set for;b by'Justicé McComb in his dissenting
opiﬁion in Talsky (supra):

"There bas been no clear formula establisbed in
California which can be applied to determine
whether the dedication necessary to isolate the
common carrier 1s present, no method of deciding
the exact point at which a private carrier be-
comes a public servant, and no circumstances
which invariably constitute a 'holding out to
sexrve the public indiscriminately.' (C£. Public
Utilities Regulation, 30 So. Cal. L. Rev. 131
(1957) .)" (Page 167)

"The faets in the present case bring it within
the rule that a statute which either forbids
or requires the doing of an act in texms so
vague that men of common intelligence must
necessarily guess as to its meaning and differ
as to its application violates the first
essential of due process of law. (Citations)

"Hencé,‘since the law which petitiomer was

found guilty of violating lacked a reasonable

or definit e standard, the determinmation of the

illegality of petitioner's acts and the assess-

ment of a penalty in the same proceeding deprived

him of due process of law."” (Page 168) |

It is obvious that having stated that applicant 'has
been providing a daily service between the probibited: points
for two or more years without having contracts” is but another
way of saying that applicant is violating the law and should be
ordered to cease and desist. Thus I tbink the comments. of
Justice McComb are quite relevant here.

GENERAL DISCUSSION

During the time I bave been with the Commission, first

as Chief Counsel and now as 2 Commissiomer, I bave been keenly
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interested in the Commission's policy pertaining to the regulé- |
tion of the trucking industry within the State of California. I
believe that this proceeding affords me an opportunity to express
ny personal views.

Without going into a detailed bistory of regulation in
the f£ield of truck tramsportation we can safely'séy that our =
present problems stem from two sources. First, we have the
problems relsting to the radial highway common earrier and,
secondly,-tbose relatiﬁg to the standaxrds to be used in detex-
mining whether public conveﬁience‘and necessity‘requireftbe grant
of a certificate. | . | |

The instant appiication again raises the question as
to what standards shall be employed in determining whether public
cenvenience and necessity require the granting of a certificate.

The radial biébway comon carrier is $ statutéry
creature entitled to all the xights and prtvilgées'bf a
certificated highway common carriexr, providiag it does not
operate between fixed points. Unlike a highway common carxier,
bowever, it is nct required to publish a taxiff and is requtféd
only to observe the appliable minimum rates established by the
Coummission. A radial permit {s issued upon the payment of tbe
required £iling fee and the establishrent of finéncial reéponsi-
bilicy. 'As a resalt there are thoudands of-radiéi carrie:s
operating within the State. | |

For the most part, tﬁe radial carrier transports
truckload shipments on an "on-call” basis. ‘Sbipmgnts are picked
up and delivered from‘thezsame unit of equipment. The xadial

carrier has little or ro need for terminals, picku? and

delivery equipmeut'and intércommunicating;systéms.' Sexvice 4s
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usually tailored to the business needs and requirements of cer-
tain trﬁckload sbippers'in the form of special equipment, an -
unusually early, late or frequent pickup.and delivery service,
and drivers with special training in bandling certain coumodi-~
ties. On the other hand, the large‘bighway common carriex
engages in the transportation of less-than-truckload shipments.
Such service requires the use of terminals, pickﬁp‘and delivery
equipment, line~baul equipmenc,.intercqmmunicating systems and
more or less inflexible scbeddling. Tbe operation by its very
nature is costly to provide and operate. To acquire a certifi-
cate, a carrier wust f£ile a formal application and affirmatively
establish that public con&enience and necessity require the
proposed service. ;n addition to filing a tariff-a certificated
carrier is held to a bigh degree of acccuncabiiity.

The operationé of the radialrcarrier_are; thgrefore,
distinguishable fxom those of the awerage'ceitifidated‘carrie:
and are, for the most part, noncompetitive. .Tbisvdoes net,
bowéver, alléviate the legal problems qhét may arise with
respect to operaﬁions pexrformed puxsuaﬁt to a radial permit.

The question foremost:in.the minds of the Commissicn, the
trénsportation'industry and the practitioners baS'alﬁays been

the extent to which a radial carzier may operace'withouz exceed~-
ing the scope of its permitted authority. By exclusion we know
that it may not operate between fixed points- The éuﬁreme Court

Inthe Nolan decision (41 Cal.2d, 392) bas_indicated that daily

oPé:ations between two given polnts comstitute a fixed opera-~
tion. But for bow long a period must it be of a daily frequency

before it becomes fixed? The operation of a radial caxrrier

often falls into a pattexn, but like wany buéinésses;_it‘will
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experience seasonal peaks or unusual demands. for one reason '
oxr another, (as for example, shipments moving to job sites)

the carrier may operate daily petween certain-pointS'for a
period of time.and then not bave 2 shipment between the.sane
points for pexhaps 2 yeaxr or more. With matters‘as they |
presently stand, we cannot say with any degree of 1egdi ccrtain-

ty at what point the operations of a radial carrier transcend ‘
their lawful lzmits.'

The holdex of a radial pexwit is entitled*to_more

consideration. - In many cases, the ease with which an‘i?dividual
may acquire a radial permit can lull bim-intoca false 'sense of
security. Without fully understanding the legal uncertainty

attached to the operation pexformed pursuant to a radial permit
" an individual may invest time, labor and capital inthe develop-
ment of 2 businesswhich could lead to a formal status investiga-
tion before this Commission. |

In the American Transfer application (Decisiom No.

62024, dated January 9, 1962, in Application No.. 43207), the
Commission recognized tbe problem and suggested that when the
operations of a radial carxier became qnestionable it was
encunbent upon the carxiex to file an application seeking

ertmficatzon to the extent that sand operations may be consid-
ered to be of a fixed or constant_nature. In such applications
the public demand and actual use of the sexvice would be |
sufficient proof of public convenience and necessity.? Certifi-
cation would not only remove the cloud of legal doubt, but
would be in the public Iinterest in that the carrier would be
required to publish a tariff and in addition thereto would be

subject to mcre. stringent regulatory control. To assure the
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centinuance of the type of sexvice actually performed and to

prevent the truckload caxrier from using a certificate as
justification for invading the less~than-truckload field, thus
affecting the competitive picture, appropriate weight, equip-
ment and terminal restrictions should be dimposed.

When an applicant, eithet one seeking entry to the
certificated field in thelfitst instance or an existing
cértificated carrier seeking an extension of its operation
authority, proposes to provide a less-tban-ttqcquad‘service
through the means of terminals, pickup andidé1t§ery equipment,
1ine¥hau1 equipment, a service directly éompetitiﬁe witbh the
existing cextificated carxiers, as is the case in:the'instatt
proceeding, then certain standards of public convenience
and necessity should be established. The adeqpacy‘of-the
existing service, as well as the econonic impact of the
proposed service, if certificated, should be comsidered.

In the £ield of regulation, truck transportation falls
within the category of regulated competition‘and it bas been
found that bealthy competition inures to the benefit of the
public. Adequacy of existing service, théxefbre,-should'not
be viewed 1n.a narrow semse. It should not be a degree of
sexvice that meets only the minimum or even the averagé
requirements of the shipping public. Adequate sexvice should
satisfy the reasonsble tramsportation demands of all shippers
and receivers of freight within a proposed1aréa. Faéorablo
consideration should be given to an application where it can
be demomstrated tBat tbere 13 a valid need for the ptopcséd
service, the operation is econdmically and'opérationall§
feasible, the applicant is financially responsible, and that

granting of the application would result in such benefits as-‘
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(a) faster trahsit-time; (b) use 6f better equipmenﬁ; (¢c) less
dbck congestion; (d) split-delivery sexvice; (e) ugse of a
carrier with a wide territoriallcoverage; (£) a moxe frequent
or convenient pickup and deliery serviée; (g) emergency
sexrvice; (h) the use of personnei paxticularly skilled in the
bandling of certain commodities; (1) tbe‘stmplification of
billing practices; and (j) the elimination of delays in
transit and a xeduction in damage-ciaims resulting from

interchange.

As previously stated the burden of establishing

public convenience and necessity rests with the applicant.

All too often the quality of proof will vary in'accorﬁance
with the resistance offered by'the‘protesting_cazriersQ

During the recent past it appeared thatithe'existipg-carriers
had mutually decided upon a period of mortitorium on the
protesting of certificate applications. As & result extensive
operative rights were granted on not much moxre thén'the;meie
allegations contained in the-applications.i The dangexr of this
metiod is that :he:reguiated industxy by the'extent'of its
oppositién, or léck of opposition, is itself décermining.the
standards of public convenience and necessity. Thé purpose of
certification in the first imstamce is for .the pﬁdtéction‘of
the public and not for the induscfy. To aésufe the establish-
zent of uniform standards I believe that the staff should take
an active part in these proceedings. The staff shoﬁld‘make
an 6bjective study reflecting the population and economic
trends of the proposed service and the financiai—dbility‘of
the applicant. In addition the staff should conduct cross-

examination of &ll operating witnesses forﬁboth\appligants and
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protestants as well as of public witnmesses.

It 1s my considered opinion that an effective
certification program is impessible without an effective status
enfdrcement program. In the absence of enforcement, permitted
carriers enjoy all of the advantages of certificated carriers
without any of the attendant puSlic obligations'and'respbnsibi-
lities. Under such circumstances certificated carriers are
placed at a decided disadvantage. I realize the. difficulties
that are assoclated with the establishment of a status case,
but regardless of the difficalties it is caly through a
vigorous and consistent enforcemént-program that we can hope
to establish definite legal guide posts and to provide the
industry witb a necessary stabilicy.

CONCLUSION .

The majority opinion herein finds that the.pgpplicant
kas previously been ordered to céase and desist between certain
points (Talsky case, supra). The majority opinion does not
now direct that applicant cease and desist frem such operations.

It is obvious that baving again found ille gal operations the

Commission must move to discontioue such just as it did in the ,
first Talsky case. |

Unless tbis be deme then present Commission policy
at least as illustrated by this case'ié that operating activity
which becomes highwy common caxriage while not sufficient for
the issuance of proper authority despiée g:adual‘énd unintended
de facto status as a common carrier is at the same time neither
sufficient to warrant a cease and desist order. The majority
opinion inevitably is drawn to the conclusion that an applica-

tion upon the part of an alleged offending carrier as here- will
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be rejected but as today's inconclusive decision shows no
directive to discontinue such illegal operations will issue.
What the majority is saying then is that illegal common
cdrriage made such because authority bas eithexr not been
sought or alternatively been rejected nonetheless may continue.
The great questions of doubt set forth.in the Talsky case
and5particu1a£1y the views of Justice McComb would seem to
require more than the_ﬁajority sets forth by way of a'spérse
denial. The Commission as present1y constituted has an
arbitrary policy of denial without reason. The reasons for
such denial are left to,specﬁlation and, in short we have -
bere an exercise of power which is arbitrary, unexplained
and as to the applican: quite unfair.

Comrissioner. =




