ORIGINAL

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Decision No. - 69608-

own motion into the operations,
rates and practices of RUSSELL

Investigation on the Commission's g
THOMAS PEILL irs.

Case No. 7179

\ ' (Oxder to Show Cause filed
Ordexr to show cause why W. H. June 16, 1964)
Kessler should mot be judged _

guilty~of contempt.

William H. Kessler and Gordon 4. Olsson,
or William H. Kesslexr, respondent.

Franklin G. Campbell for the Commission
staft.

OPINION

On June 16, 1964, the Commission issued its order that
William H. Kessler (hereinafter called respondent) show cause why
he should not be adjudged in contempt of the Commission and punished
in the manner provided bj- law for each of the alleged 'éontémpté set
forth in the Affidavit and Application for Oxder to. Show Cause
£11ed herein.

- The affiant, then Acting Secretary of the Commission,
alleged in said Affidavit and Applicafion that respondent, an
attorney at law, prior to and including,Mhrch 20, 1963, répresented
Russell Thomas Phillips (hereinafter called Phillips) in the prof
cecdings herein involving the Commission investigation into the |
operations, rates and practices of Fhillip5° that the~Commission
rendezed its Decision Nb. 63441 herein and ordered Phillips to
examine his records to ascertain the total amwount of undercharges
accruing with respect to. certain traﬁqurfation'perforﬁed by‘bim

ard to take such action,‘iﬁcluding‘legal action, as?mightrbg
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- necessary to collect the amount of undexcharges so found; that
Phillips made an examination of his records and determined that
$14,116.19 of undercharges existed; that respondent, as attorney
for Phillips, by various letters requested the Commission to approve
a compromise settlement of saidfundercha?ge clains for $7,000 but
the Commission refused to do so and advised that court action should
be pursued to collect the £full amount of the undé:charges; tﬁat
nevertheless respondent advised Phillips n&c c0'¢611ect‘or attempt
to collect said undercharge claims in £full and prepared the cbmplaint
filed and the stipulétion entered into by Phillips which resuited in
a judgment rendexed by the Sﬁperior Court for the Couﬁfy of Alameda
in favor of Philiips in the sum‘of $7,000; that respondent sdg— |
sequently prepared, and procured and advised Phillips to‘execﬁte,
a satisfaction of judgment filed in said Superior Court; that
respondent, by advising, aiding'and‘abetting Phillips‘in procuring
the aforementioned judgmentfand satisféctign of judgmént'with,
knowledge of Decision No. 63641 and the COmmiSSionfs letters of
September 26, 1962 aﬁd February 18, 1963, intended to andydid
thexeby frustrate and.nullify said orders and,directionS‘of'thé
Commiésion'and cause Phillips to violate Decision No. 63441; and
that such conductIWas in violétion of law and in contempt of the:'
Public Utilities Commission. |

For a second élleged offense, affiant alleged tﬁat such
acts of respondent were perférmed heedlesély and reckiessly'and

without regard to the consequences thereof, and that such conduct

by respondent was in violationjof.law and in'contempt of the
Public Urilities Commission. |

Public hearing was held before Commissionef Grovexr and
Examiner Cline in Fresno on August 27, 1964. During the heéring*
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respondent moved that the order to Show cause in ze cbntéﬁpt be
dismissed on variouS-grounqs. Decision No. 67882, issued‘séptember
22, 1964, denied said motibn to ‘dismiss without prejudice to its xe-
newal at the close of further hearings. At the close of a latex
hearing in San Fréncisco on October 5, 1964, respondent renewéd‘
the motion to dismiss on the ground that the Commission staff had
failed to sustain the buxrden of proving beyond a reasonable doubt
and to a moral certainty that respondent was in'conteﬁpt'of the
Commission. Both the motion to dismisg and the queStién of sub-
mission of the contempt proceedings weie referred'tq-the Commission.
On December 15, 1964, the matter was taken under aﬁbmissioﬁ~by the
Commission. | | o
Prelimiﬁa£z Findings

: 'Based upon the recoxd the Commission finds that:

1. Respondent, as attorney of record for Phillips, received
a copy of Decision No. 63441, issued herein on Mareh 20, 1962. By
said Decision No. 63441 Phillips was ordered in part as follo&s:

"3, /[Phillips/ shall examine his recoxds for the

period from April 1, 1958 to the present time, f£or the

purpose of ascertaining all undexchaxges that have
occurred. :

"4, Within ninety days after the effective date
of this decision, /Phillips/ shall complete the exami-
nation of his records required by paragraph 3 of this
order and shall file with the Commission a report
setting forth all undexcharges found pursuant to that
examination. |

"s. /Phillips/ shall take such action, imcluding
legal action, as may be necessary to collect the amounts
of undercharges found after the examination required by
paragraph 3 of this orxder, and shall notify the Commis-
sion in writing upon the consummation of such collections.

"6, In the event undercharges ordered to be
collected by paragraph S5 of this oxder, or any part of
such undercharges, remain uncollected one hundred
twenty days after the effective date of this oxder,
/Ehillip_g'; shall f£ile with the Commission, on the first

-
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Monday of each month thereafter, a report of the
undercharges remaining to be collected and specify-
ing the action taken to collect such undercharges
and the result of such actiom, until such undex- '
charges have been collected in full or until further
order of the Commission."

2. By 1etter dated September 3;'1962, from respondent,
attorney for Phillips; c6 the COmmission, a request wad made for
Commission approval of g compromise settlement for all undexrcharges
on United Beverage Distridutors'’ shipments for the sum of $7,000.
The compromise was based on the grounds that Ph;llips' failure to
transport a11 component parts of multiple Iot shipmentc within
the time prescribed was due to Phillips' inability to furnish the
neceSSary eqpipment that the shipper was not to blame fbr the
departures from the provisions of the wultiple lot rule in
Minimm Rate Tmff' No. 2., and that possibly a substantial portion
of the undercharges night be barred by the statute of limitations.

3. The Commission in its letter to respondent dated ‘Septem~
ber 26, 1962, signed by R. J. Pajalich, Secretary, acknowledged
the above letter dated September 3, 1962, stated that by lettex
dated July 14, 1962, Phillips had advised counsel for the shipper
that his examination had disclosed undercharges in the amount of
$14,116. 19, refe:red to'ordering paragraph 5 of Deciaion No. 63441,
and stated that the Commission expected compliance with the pro-
visions of Decision No. 63441.

4. On October 10, 1962, Phillips filed his verified
complaint, Action No. 327026, in the Superfor Court of the State
of Cglifornia, in and for the County of Alamedas, seeking judgment
agaiast the shipper, United Beverage Distributors et al., for
under&harges in the amount of $14,116.19.

‘5. By letter to the Comnission dated Januaxy 25, 1963,
- respondent enéloaed a copy of the complaint'and ans&er on file in
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said Action No. 327026 and again requested Commission approval of
the compromise settlement in the amount of $7,000.

6. By lettexr dated Februaxry 18, 1963 from the Commission
(signed by R. J. Pajalich, Secretary) to respondent, the Comnission
stated {t had considered the request for approval of the $7 000
compromise settlement, but_that it was of the opiqzon that court
action should be pursued to collect the full amownt of undexcharges,
purseant to Decision No. 63441 1n Case No. 7179.

7. Nevertheless, Phillips, plaintiff, and his shipper,
United Beverage Distributors et al., defendants, on March &, 1963
in sald Superior Court Action No. 327026 filed a stipulacion that
plaintif‘ have judgment against defendants in the sum of $7,000.

8. On March 5, 1963, pursuant to said stipulation, judgment
was entered in said Superior Court Action No. 327026”in favbr of
Phillipe and against Joe Roveda, Brﬁno J. Roveda, and Roy A.
Rosenberger, individually and as copartners, doiﬁg.business_underr
the fictitious name and stylé'of United Beverage Distributors,
in the sum of $7,000.

9. A satisfaction of the judgment in sald Superior Court,
Action No. 327026 was filed March 20 1963, by reSpondent, attorney.
for Phillips.

10. In signing 2nd authorizing the signing of the’documents
giving xise to the stipulated judgment and satisfaction thereof,
Phi;;ips relied upon the advice of resﬁondent, bis attorney, and
did not exercise any independent judgment.

11. Before the stipulation for judgment was filed, the
attorney for defendants, Uﬁited‘Beverage‘Distribu:ors;_advised

respondent, the attofnéy for Phillips, that‘stipﬁlated judgment

for $7,000 could properly be entered in said proceeding pending in
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the Superioxr Court even though the Commission had not approved a.
compromise settlement for‘$7 000 and that a stipulated judgment
had actually been entered in 2 slmilar case in the Los Angeles area.

12. Re3pondent, the attorney for Phillips, was of the opinion
that it was proper and lawful to enter iato a stipulacion\and.take
a stipulated judgment in the amount of $7,000 and he sovadv£Sedd
Phillips. - )

13. The Judge of the Superfor Court who presided over said
Action No. 327026 was not informed by respondent that the Commission
had twice refused to approve the compromise settlement. |

14. Respondent, attorney for Phillips; was of the opinion
that $7,000 was a fair settlement of the action for undercharges,
and that if the case went to trial his client wou;d.obtdin ouch
less, either gross or net; than the $7,060 stipuléted jngmént.

15. Respondent, attorney for Phillips, was of the opinien
that after the action for undercharges had been filed‘and thé case
was at lgsue the amount of the Judgment was within the jurisdiction
of the Court and from a practical standpoint the Commission s juris-
diction had been removed. |

16. In the answer on file in Action No. 327026 the defendants
alleged that the cause of action of plaintiff's complaint "ig barred
by the Statute-of Limitations,'Code of Civil Procedure, State of
California; Section 337, sub-divisions 1 and 2; Séc:ibn 337-4;
Sgdcion 338, sub-division-l; Section 339, Sub?divis;on.l; and
Sections 343 and 344." | | |

17. As shown in a tabulation presented by respondent (Phillips’//

petition for rehearing of Decision No. 67367):
(g) The original billings for shipments to whlch

$3,843.63 (of the total of $14,116.19 in
undercharges) was applxcable were dated
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wirhin two years of October 10, 1962, the
date on which the complaint in said Action
Ne. 327026 was filed in the Superior Court.

The original billings for shipments to

which $7,162.20 (of the total of $14,116.19

in undercharges) was applicable were dated

within three years of said October 10, 1962

filtng‘da:e.

The oxiginal billings for shipments to which

$11,966.03 (of the total of $14,116.19 ‘in

undercharges) was applicable were dated

within four years of sald October 10, 1962

18. At the time the Commission issued its letter dated

February 18, 1963, refusing to approve the proposed compromise
settlement of $7,000 and clarifying the nature of the legal action
to be taken pursuant to Decision No. 63441, the Commission did not
have before it sufficient factual information to detefmine whéther
all, or any portion, of the $14,116.19 of underchargé'claims was
cﬂkuhkbxms&nmbymyumm&ﬁimu@hm,'

19. After said satisfaction of jﬁdgmentfwas~£i1éd ih‘the‘

Superior Court, the Commission, followding due'notice‘and'publié
' S \ T
hearing, issued Decision No. 67367, dated June 10, 1964, in Case

No. 7179, in which it was found that Phillfps, in agreeing to said
stipulation for judgment, had violated Decisfon No. 63441'and the
Instructions contained in the Commissionis letters ofiSeptember 26,
11962 and February 18, 1963. Said Decision No. 67367 imposed upon
 Phillips a fine of $3,500 pursuant to Section 3774 of the Public
Utilitles Code. Rehearing of Deciéion No. 67367 was‘deﬁiédgby
Decision No. 68002, dated October 13, 1964, and said £ine was
paid'@ﬁ“Deéember 7,‘196&;‘ | o
Discussfon -
A preliminary issue concerns the nature of the Commission's
letter of February 18; 1963. Respondent contends that.ahy dbcugent.
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other than a formal order signed by a majority of the Commission
is only a Commission staff document and that the'Comﬁission letterx
of February 18, 1963 (Exhibit C~7) was a staff opinion ﬁhat he |
should-proceed to file s suit. Exhibit C-7,w§s‘writtén in response
to-Exhibit C-6, which 18 a letter déced‘Jaﬁuary 25, 1963, from
respondent to the Commission, enclosing a copy of ﬁhe cdmplgint
and ans%er‘in-the action flled to collect wndercharges in the
Superiof Court and requeStiqg the Commission to reconSide? and
épprove the compromise‘settlement in the amount of $7,000;j Exﬁibit
C-7 reads as follows: | |
"The Commission has considered your letter of Januaxy

25, 1963, requesting approval of a compromise settlement

in tbe above matter (Phillips v. United Beverage Distribu-

tors, Superior Court, Alameda County, No. 327026) Iin the

amount of $7,000, and is of the opinion that court action

sbould be pursued to collect the full amount of under~

charges pursuant to Decision No. 63441 in Case No, 7179."
This leftér on its face clearly is not a Commission staff'iétter.
The Commission takes foicial‘nbtice of the fact that it 1s a
lettex sent.by_thé-SecrecarQ of the Commission pursuant to-ﬁhe.
direction of the Commission itself at its conference held on
?ebruary 13, 1963. Said letter is a refusal to approve-thé-proposéd
comptomiSe settlément’of $7,000 and a Stétement,froﬁ the Cdﬁﬁissién
clariinngnthe nature of the Iégal action to be c#keﬁ~pursﬁgnt3to
Decision No. 63441. | |

In essence, respondent's principal defemse is that the

Commission's order to Phillips to-collect‘undércbarges was am
order to collect collectible undercharges; that the Commission
nevér intended to Ordet, nor c¢ould the Commission‘lawfully o;der,l
that Phillips attempt to collect moré than the amount'accualiyf

due from the shipper; that the full amount ofvthelundérchargéé,

disclosed by Phillips' rate audit was included in hisfcomplain;
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in the Superior Court for bargaining purposes and also because the

| defense of the statute of limitations is waivable; tha'q- wh«en f't'ihe
shipper asserted this defemse in the answer £iled in the -2Si°;pé‘rior
Court, there was no longer any basis upon which undercharge "'claims
barred 'bjr the statute of .Iimitations' could be collected; tbat
further prosecution of claims thus baﬁed would have been :m
idle - indeed, a frivolous - act;‘ that such further prosécudm
would have constituted an unwarran;ed 'burden and gross dmposition
upon the Supefior Court; anci that the amount included im ﬁhe_
‘compromise settlement, althﬁugh less than the amount o:ig:t_haiiy
sought in the Superior Court action, was more than'?hillipé‘ was
entitled to collect, ‘was more than he could possibly have col_‘.!.ected
by further prosecution of the .action; and was thezefore all the.
Commission's ordex contemplated he should collect. |

With the theory of this defense, we do not disagree-.
Thus, if the cla:(ms in question actually were barred by the statute
of limitations, then Phillips did all that was required of him when
he £iled suit to colléct -them.l- Once the -sﬁ.étute of Iimitations
was asserted as a defeﬁse in the shipper's énswei:,thére could be no
1egitmate purpose in pursuing such claims. The Cor'nmis'sion'slr
 decision did not contemplate that outlawed items be 'fu_rther pfose-
cuted; whatever we might think of the inconveniénce to the: parties,
we certainly woulci_ not act to impose suckr a pointless burden upon
the Superior Court. The Commission's letter of February 18, 1963
was not inconsistent with this inteﬁ:pretation of Decision No. 63641;

the refusal in that '_I.ettér to approve the proposed compromiée was

1/ He clearly had to <o that much. As is
pointed out in Kentoer Truck Linme v. Maier Brewing Co. (1960),
183 Cal.App.2d 83, 92: '"Lhe statute of limitations is a
defense which must be properly raised else it is waived. If
a plaintiff trims his demand ... he prematurely concedes the
conclusiveness of a defense which a defendant might neglect to
plead or be unable to prove." ' '
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not for the purpose of adding a né& requiremeht‘that claims barxred
by the statute of limitations shéuld be pursued to finalljudgﬁent,
but rather was the result of respondent's failure (in his letter of
Januarylzs, 1963) to establish that any 6£ the claims were in fact

80 barred.

Even so, the letter of'Fébruary*IS, 1963—¢on8t1cuted a

forceful warning that something more than the explanation thereto-
fore offered would be neceséary to justify-the proposed settlement.
After receiving that letter, respondent certainly should'have been
aware that in advising Phillips to compromise any oﬁ the uhdérchatge
claims, he would be acting at his peril. Mbreovér, it seems OSQious
that, in any event, only those claims which were uncollectible as
a matter of law might be compromised; we expressly refuse in these
supplemental proceedings to consider any fact questions which might
have been presented to the Superiér Court, fox afcérrier'mayvnot be
permitted to avoidithe.appropriate tribunal for undercharge litiga-
tion in an attempt tovtgansfer’tdthis Commission'thg.rgéolutionl
of the issues involved. ,
We are thus brought to the critical questioh in this

contempt proceeding: Were the claims in questidn, ag a méﬁter

of Iaé, uncollectible? Ag Finding No. 17_(aBbve) indicates, 1f the
| two-year statute of limitations was applicablé; respondent did not
act improperly in counseling Pbillipslto settle for $7,000; even
if the three-year statute was applicable, the maximuﬁ amount
collectible would have been only $7,162.20, substantially equiva-

lent to the $7,000 settlement. But if the four-year statute

2/ Of course we are referring here only to issues Still mot
decided. Determinations already made in Decision No. 63441
right be binding upon the Superior Court. (See Pratt v. Coast
Trucking, Inc. (1964), 228 Cal.App.2d 139, 149.)
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was applicable, then undexrcharges amounting to almost $12,000 / '
might‘have been collected, and the compromise settlement was &
violation of the Commission's order.

It {s true that in this contempt proceeding respondent
testified that the transportation arrangements in question were
essentially oxal and that the shipping documents were not sufficient
to make the contracts of carriage written contracts.governed by the
four-year statute of limitations; It 1is also-true-that Staff_counsel
did not offer (and, so far as we lnow, did not aﬁtempt to obtain)
the shipping documents involved in the trénsportation_whiéh‘took
place more than three years prior to the Superior Court suit.
Nevertheless, the recoxd contains evidencevwhicﬁ.persuades us that
the critical transactions (that is, the transactions which took
place more than three years, but less than four jearsf priox to
the £iling of the Supexior Court suit) were subjectito-writtén

contracts and therefore governed by the four-year statute. In the

supplemental phase of these proceedings which led to the*$3§00- /

fine against Phillips, respondent himself tes:ified, at pages 77
and 78 of the tramscript (Volume B, Exhibit C-10 herein), as
follows: :

"1 was negotiating with opposing counsel. Let me
say that the shipper, Joseph Schlitz Brewing Company
tendered the shipments to the carrier, Russell Phillips
Trucking on a standaxrd uniform b1ill of lading, with 2
mastexr oill, a multiple lot, and several multiple lot
memos. And for purposes of trading and megotiating a
settlement, I laid out the inference, at least, that
there might be a_ four-year statute of limitations,
because the shipments were actually tendered om 2
Standard unitorm bill of lading, which was a contract
in_writing. But, in my own thinking and evaluation of
the case, I realized that the comtract was an oxal
contract between Phillips and the consignee. Aand, in_
ny opinion, those so-called bills of lading were nothing
but receipts for mexchandise. They had nothing to do
with the chaxrges to be paid. 4nd in any case the
de¢uction of the loading and unloading cbarges, which
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was $8200, and by far the substantial greater part

of the amcunt claimed, had nothing to do with the

written bills of lading. So, there could be no

possibility of a contention that those loading and

unloading charges were. govermed by a four-year

statute." (Emphasis added,) , | ‘
It thus'appears,'and~we find, that the shipping contracts fox the
transportation between October 10, 1958 and October 10, 1959 werxe
executed in the form of a standard uniform rill oﬁ‘ladingg' This
inference is reenforced by the fact that the form used for later
transportation arxangements betweénythe parﬁies‘was a Sfandard
uniform bIill of ladiﬁg- (Exhibit 3.) Neithé; can we ignore the
fact that, in this conteﬁpt_proceeding, aitbbugh'respondent could
easily have produced the shipping documents for the pexiod October
10, 19S$ to October 10, 1959, he névertheless.failed'to‘dO'so;-
(C£. Code Civ. Proc. 62061, subd. 6 and 7.) ‘ |

. It has been held that a transportation contract made on

2 bill of lading coﬁtaining the'language which'appears on the
standard uniform bill of lading is not oniy & receipt but is also

a contract based upon an instrument im writing and 1s subject to

the four~year statute of‘Iimitations. (Kentﬁez-rruck Line v. Maier
Brewing Co. (1960), 183 Cal.App.2d 89, 92-93.) |

The unlawful.dédutcion of loading and unloading éharges=
in the amount of $8,200'does not make the fouf-year statute o< -

limitations Znapplicable to the claims for undercharges based on

the standard uniform bills of lading.

| Accordingly, al;hough we agree with respondent's theory
that the Commission's directives did not contemplate idle prose-
cution of undexcharges barred-by the statute of limitations, never-
theless it has ﬁot beenrdemonstfated that these claiﬁs wgré so
barred. The compromise was a violation of Decision No. 63441 and
the Commission's Letter of February 18, 1963,
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We desire.to comment upon an ad&itionalaspect:of
respondent's defense. He has stfessed the uncertainties of litiga?
tion and the financial advantages of the~coﬁpromis¢‘to‘hiS-client,
Phillips. We are mot unmiﬁdful of eithex the‘risk‘or_:he cost of
litigation, and we cam appreciate the possible attraction of the
compromise in terms of Phillips' ultimate net dollar récovety; But
in emphasizing such a standard for judging the compromise, respondent
bas evidenced a sexrious misépprehension éoncerning the nature of the
Commission's orders for collection of tariff undérchafges- The
Commission does mot direct the collection of undercharges in ordexr
to reward guilty carriers. Quite the contrary. In 1963 the Coom-
mission supported, and the Legislature en#cted, a bill which has
now authorized the Commission to levy against such carrieré, t;
addition to all other penaltiés, a fine e§p31 to the amount_of'cbe
undercharges. The purpose of this legislation.was tb prevent the
inequitable windfall which would otherwise result from the Commis-
sion's concern for the integrity of the minimum rates. A carrier
who undercuté the minimum rates may thereby attract business which
would other&ise go to his cdﬁpetitoxs; in'such a case, it might be
unjust £o allow him later to obtain the full minimum charges after
all. On the other band, a shipper who pays less than tﬁg"miﬁimum
rates may gain an unfalr advantage over competing shippers, and it
is therefore important that he be required to pay the undercharges.
The 1963 legislation, although not enacted in time o be appliéable s
to the tramsportation involved here, points up the trué objeétivc
of our underchbarge bblicy. Re3pondent $ duty in the premises was
not simply to achieve the best net recovery for his client; racher
kis duty was to assist his clxent in obeying the order of the Com-
mission - an oxder designed in large part to make sure that the

affected shipper eventually paid the minimum charges due.
. _ *]3~
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Throughout these supplemental proceedings, reSpoﬁdent‘has
taken full respohsibility for Phillips' acceptance of the settlement.
It is clear that xespondent was thoroughly familiar with the Commis-
slon's directives, that he advised Phillips to compromise the-under-
charges, and that Phillips agreed to the settlement solely on the’
basis of respondent’s recommendation. Undexr these circumstanceS,
it 1s of no significance that Decision No. 63441 was nominally
directed to Phillips ox that resPondent acted mexrely as plaintiff'
attorney. With full knowledge of the orxrder, he counseled and
assisted in its violation. (See McFarland v. Superior:Court (1924),
194 Cal. 407, 423.)

In Decision No. 67367, which imposed a $3,500-fihe upon
Phillips, we expzessiy'fouﬁa that respondent, when he advised
Phillips to settle the Superior Court suit for $7,000, believed
that Phillips could lawfully do so. We have. repeated that finding
herein. However, we also found in Decision No. 67367 that respond-
ent's telief that Phillips could lawfully compromise the underchaxges ‘
was not Justified; for the ‘Teasons hexeinabove given, weehereby £ind
again that that belief was unjustified. In view of the Comzission's
express refusal to approve the proposed_coﬁpromise, in view of
respondent's own testimony that a standerd‘unifonm bill of Iading;
had been used end bis suggestion that comntracts in writingAmay
therefore have been involved in view of the prior holding in the
Kentner case that transportation governed by such a bill of.ladinga
is within the four-yeet statute of limitations, and im view of ‘,
respondent's many years of‘femiliarity in the field of traneportation
law - in view of all of these prominent indications that great care
was called for in evaluating the legality of the settlement - we

simply cannot find that respondent s conduct-wes excusable.- In his

s 7
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preoccupation with his client's financial interest, respondent
appears to have neglected the more important objectives of the
minjmum rates. Even where there is no direct intentional dis-
obedience as such, conduct may mevertheless conStitute contempt
£ it is contrary to a lawful order and is unjust cified. (See

-HHRQQS-V, Honeur (1915), 28 Cal.hpp. 462, 470.) This 1s such
a case. |

The Commission takes official notice of that portion
of the file in Case No. 7179 which indicates that the fine of
$3,500 imposed by Decision No. 67367 was paid, not by Phillips, but
by zespondent here. (Letter of December 5, 1964.) Although respond-
ent was not obligated to pay Phillips' fine, we are 1mpressed by
his willingness to do so and also by bis forthrightnessuin-eccept-
ing £oll responsibility herein for Phillips' action. Respondent
" has been cooperative througheut the proceedings. In the light

of the whole record we believe the interests of Justice would'not

be sexved by imposing any further mometary pemalty. A public
xeprimand will be sufficient. | |

Based upon the foregoing £indings of fact and discussion,
we conclude that ordering paragraph 5 in Decision No. 63441 herein,
as clarifled by the lettexr dated February 18, 1963,‘fromV£he'
Commission to respondent, Exhibit C-7 herein, required Phillips
to pfoceed to trial on the merits of Phillips' action fqr'under-
charges. We further conclude that respondent's motion to dismiss
should be denied, and that by reason of respondent's aévisiug his
client, Phillips, to emter into the stipulated judgnent in said
Supexior Court Action No. 327026 and by Teason of respondent'
filing the satisfaction of judgment entered In said Superior Court
Action No. 327026, in reckless disregard of the orders of this
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Commission, respondent is in comtempt of this Commission, and

should be publicly repri;naﬁded by this Commission for such contempt:. :
ORDER

IT IS ORDERED that respondent's motion.to dismiss is
denied.

IT 1S FURTEER ORDERED that respondent William H. Kessler
is adjudged in contempt of this Commissioa and is hereby publicly
reprizanded by this Commission for such centempt.

The Secretary of the Commission is directed to cause

personal service of this order to be made upon respondent William

H. Kessler. 7The efféct:’.ve date of this oxrder 8h.all;l Be_' twenty days

after the date of such service.
Dated at San Francisco California, this 2¢*% day of
A&«;fm% , 1965. | |

Comissioners




