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BEFORE THE PUBLIC UTILITIES. COMMISSION CF THE STATE OF CALIFORNIA

Investigation on the Commission®s own
motion into the operatioms, rates,
- charges, and practices of JOSEPH P.

) B
g Case No, 8116
DELANEY, an individual do:ngkbusiness ;
)

(Filed Januaxy 22, 1965)
as TRESNO L/IO‘IOR EXPRESS

~ Joseph P. Delamey, in propria persona,
respondent .

Robert C. Marks, David R. Larvrouy -and
J. B. Harnizan, for the Commission staff,

CRINIOR

By its oxder dated January 22; 1965, the Commission
instituted an investigation_iﬁto‘the'operations, rates, charges and
practices of Joseph P. Delaney; doing bﬁsincss as FrésnoﬂMbtor Express.

A public-hearing was held before Examiner Fraser om Liay 5,
1965, at Fresno and the matter was submitted.

Respondent operated under the authority of Highway Contract
Carrier Pexmit No. 38-7768 issued on December 19, 1961. This permit
authorized the‘hauling_of general commodities with the usual exceptions
within a radius of 150 miles Lxom Cexes, California. It.hasibéen in
su5pchsion'since Maxch 1, 1965, at the request of respondcnﬁ.‘
Respondent last operated in 1964 out of a single terminal in Ceres.

He had three trucks, two tractors and three van semitrailersQ He
cmployed three drivers and am office clerk. The gross income for the
last quarter of 1963 and thevfirst three quarters’of 1964 was $54,756.
Copies of Minimum Rate Taxiff No. 2 and Distance Tablé'NQ§ 4 wexe

sexved on respondent.
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A representative of the Commission-testified‘that_he visited
respondent on Februaxry 19, 24, 25 and 26, 1964 and that there was a
conference with respondent on March 6, 1964, at the Commission of £fice
'in\San Fraocisco. Respondent’s shipping documents were checked £or
the period from August 1963 through January 1964 and 121 freight.biils
frem.reSpondeht‘s fiies were photocopied. Said photocopies were sub-

itted to the Rate Analysis Unit of the Comm:.ss:’.on S Transportat:.on '
vais;on. Based upon the data taken from said photocopzes a rate
stady was prepared and lntroduced in evxdence as Exhzbzt 2. This
exhxblt shows.that respondent deducted ten percent of the total dharge
LOI transportatlon due from.each of its two principal shippers during
Lhe period under investigation. Said exhibit reflects purported under~
dharge* ia the- amount of $126¢71 | | |

The staff representative further testified that his investi-
gatzon was complicated by respondent’s failure to produce his bank
deposit slips. Respondent refused to procduce them unless requzred-to
do so by a court order. The staff coumsel alleged that this action
constituted a violatiou of the p:ovisions of Section 3705 of the
Public Utilities Code. |

A second representative testified. that he- conducted::sepa
investigation of respondent on October 15, 16, 21 and 23 of 1963 and
April 7, 3 and 9 of 1964, This investigation covered transportatzon
pexrformed during five-dey periods in lMay, June, July, August.and
September of 1963 and tevealed that respondent‘ﬁeslproviding a five-day
week service Lrom Fresno to Iodesto; from Sam Freneisce to
Ebdesto; and ‘zom.San Francisco To Fresno (Exhibi*s 3 and 4)
w*tne° stified that respondant did not have 3 certzflcate of oubllc

-convenxence and necessmty to Operate as a hzghwey common carrier

”between the named points.
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Respondent and his managez provided the following testimony:
The ten percent deduction allowed on tramsportation provided
foxr two shippers was in partial satisfaction of money owe& by réﬁpond-
ent, Ooe of the shippers filed a damage claim on goods transported by
reSPOndént and the latter paid off on the claiﬁ bj'deducting.a percent
of the shipper's bill each month. Respondent did noc'produce written
evidence of claim and stated most claims were verbally.adjuszed; The
second shipper installed a carpet and was paid for the job in the same
manner as the other shipper. Re3pondént was forced‘ﬁofay“by this
method because he is a very small operator and any cash he received had
to be used for payments on equipment and other th:.ngs. Respondent
stated that he hauled from.Fresno‘to llodesto and Sap Franciscé_for a
limited pumbexr of shippers under oral cont:accs-and‘haﬁledﬁgbly'flcor
coverings. He never advertised but did provide'cards to inform his
shippers of the points.he sexved (Exhibit 4). XHe ;onsidered~a certif-
icated carxier as one who héuls many items fox a;lérgé number of |
shippers. He refused to provide his bank deposit_slips because he
¢id not think they were required for the Commission investigacion and
because they éontainedagonfidential entries onvhisrpersozaivaccbuntsi

After considefation the Commission finds that:

1. Respondent operated pursuant to Highway Concract Carrier
Permit No. 38-7768.

2. Respondent' srsole operating authorzty, Hzghwmy Confiract
Carrier Permit No. 38-~7768, has been in suspemsion since szch 1, 1965
at the request of respondent.

3, Respondent cha*ged less than the lawfully prescr.ocd Ddaimr
rate in the transactions set forwh in Exhibit

4o Respondent faz-eo»to provide the bark deposit slips which
concerned the deposits and withdrawals made in his tran3portation

business, when they were demanded by a Commission representative.
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5. The oral contracts used by zrespondent were illusoxy. The
contracts had no terms; they‘could be terminated‘impediately? by either
party, without motice or liability; and they were ot binding on
either party.

6. Respondent transported property for compensation on a daily
basis from Fresno to Modesto during each of the five;, five-day periods
hexeinabove mentioned. Respondent tranSpo:ted\prOPerty for compensa=
tion onm a daily basis from San Francisco to Ftésnovapd from San
Francisco’to Yiodesto during four of the five-day periods.

7. Resbondent‘s Operations.from.fresno-to Mbdesto‘and'from
San Francisco to Fresno and Modesto were between fixed texmini and
over'a~regﬁlar;roﬁte;

3. Re3pondé§t's.operations were those of a highway common
carfiet. |

9. Respondent did cot have a certificate of public convenience
and necessity to operate as a highway common carrier. N

Respondent is hereby nmotified that no highway caxrier
pernits will be issued to him.;n the future uotil the provisions of
the following order have been complied with., |

Based upon the foregoing findlngs of fact, the Commission
concludes that respondent v1olated Sec.;ons 3604 ?6673 3705,and 10€2
of the Public Utilities Code.  , -

Resosndent discontinueéfhis truckingnoperation several
months ago and voluntarily put hlu permit in suspension.

The oxder which fol;ows will direct respondent to review bis
records to ascertain all updcrcha:ges, ncluding the ten percent
deductions, thet have occurred since August 1, 1962, in addition ¢o
those set forth herein. The Commission expects that ﬁhen‘undercharges
have been ascertaimed, respondent will proceed prompcly, diligently and

in good faith to pursue all xeasomable measures.tq'collec;-them. The
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staff of the Commission will mske a subsequent £ield investigation into
the megsures taken by resoondent and the results thereof. If there is
reason to believe that re5pon&enc, or his attorney, has pot been

. diligent, or has not taken all xecasonable measures to collect all
undercharges, including the ten percent deductions, or has not acted
in good faith, the Commission will xecopen this.proceedingﬁfor the
purpose of formally imquiring into the circumstamces and for the

purpose of detexmining whether further sanctiocs should be imposed.

IT IS ORDERED that:
1. Highway Contract Carrier Permit No. 38-7768, now in
suspension and issued to Joseph P. Delaney, doing business as Fresno

Motor Express, is hereby revoked. Respondent will not be issued further

operating authority until he has complied with the provisions of‘this

oxder.

2. Respondent shall examive his records for the pexriod from
August 1, 1963, to the present time, for the purpose of ascertazniag
all undercharges that have occurred.

3. Within ninety'days.after the effective date of this oxder,
respondent shall complete the examination of his records requrred by
paragraph 2 of this order and shall file wmth the Comm;sszon a report
"ettmng_forth all undercharges found pursuant to that examlnacmon.
| 4. Respondent shall take such action, 1nc1udrng legal actlon,
as may be necessary to collect the amounts of undcrcharges set forth
herein, including the ten percent deductzons, together with those found
aftex the examination required by paragraoh 2 of this oxder, and shalr

notzfy the Commzsszon in wrrtrng.upon the consummatzon oL such

- ¢ollections.
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5. In the event undercharges ordered to‘be collected by
peragraph 4 ofvtnis.order, or any part of such undercharges, remain
uncollected one hundred twenty days after the effective.date of this
order, respondent shall institute legal proceedings to effect collec-
tion and shali file with the Commission, on the first lfonday of each
- month thereafter, a report of the undercharges remaining to be
collected and SpéleYlng the actlon taken to collect such.underchdrges
and the result of such actionm, until such undercharges have been
collected in full ox untll further ordexr of the Commission. |
| 6. ReSpondent_shall pay a £ine of $250 to'this-Conmission on or
before the twentieth day after the effective date of this order.

7. Respondent shall cease and desist from operation as a
highway common carrier until he shall have acquired a certificate of
" public convenience and necessity from this Commission authorizing such
'0peration. | |
”' The Secretary of the Commission is directed to cause
personel service of this order to be made upon reSpondent; The
'effective date of this order shall be twenty days after the completion

of such service.

Dated at - San Franctsco _» California, this __ {7
day of . SEPTEMBER , 1965.




