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William M. and Collette S. Van Fleet,
Ixene and Humboldt B. Gates, Clara .J'.1
and Leslie B. Andexrson, Mary L. and
Donald L. Burst, Barbars J. and -
John M. Armett, > Jean and Axnold L.
Maahs, Marie F. and Roland . P.
Giampaolo, _ Case No. 7953
| Filed July 20, 1964
Complainants‘, __—
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ERNEST and LOUISE PIERSON,
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Defendants.

Vaughan, Paul & Lyons,by Jolm G. Lyons;
Falk, Duma & Buxton, by Domald J. Falk,
for defendants.

lesiie B. Anderson, for complainants.

Jobhn D, Tse..;dc fo.c the Coumission staff

By their complaint & compla:.nanta assert that water for
domestic use supplied to thcm by defendants is inadequate in quality
and quantity and request this Commission to issue its order declar-
ing that defendants have been furnishing water as a public utiiity
subject to the jurisdidtion of this Commission. After the £iling
of the complaint, two of the 14 complainants withdrew as com-
plainants, bhaving moved from the area. The 12 remaining complain-
ax_fu:s (hereinafter called compla‘.'.nants) are all either purchasers of |
lbts frem defendants in an va:rea known as Freshwater Valley Estates |
m:aar Eurcks, California, or subsequent purchasers £rom .parties' 'lto

whom defendants hod previcusly sold lots im that area.
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Public hearing was held before Examiner Gillanders om
April 7, 1965, at Eureka. The matter was submitted subject:torthe
filing of concuxrent briefs. Defendaﬁts' brief having been
received, the mattexr wﬁEfSubmitted for decision on June 3, 1965.

Defendants assext that this Cqm:ission liacks jurisdictionm:
to emtertain the complalat herein for the rcason that thexe has
been no dedication by defeadants of ary property to the public use.
Defendants allege that they have furnished watex only to those
persons who have purchased lots belonging to defendants; that a
contract for water service by defendants. to the purchaser or his
suceessor was entered into at the time the-purchaser bougat kis
lot; and that the contract provides for the formation of a matual
water compsny from which purchaser will xreceive watex.

The record shows that defendants commenced furnishing
water sexvice to rzsidents of Freshwater Valley Estates in the year
1955 and presently are furnishing service to the complainants
through six services. Exhibit 2 shows that originally Freshwater
Valley Estates consisted of 31 parcels but subsequently parcels 13
and 21 were split in two. Defendant Ermest Picrson testified that
he would like to divide three more lots, at least in half. |

Exhibit 1 is a copy of a typical contract entered into
between defendants and purchasers of lots. It states, in part:

"WHEREAS, it is the intention of £irst party to forxm

a mutual watex company for the purpose of providing 2
source 0f supply of watexr to second party and to other
purchascrs of parcels of land to whom first parcy mey sell
in the future, and upon the formatiom of such mutual water
company, and f£iling of the articles of incorporation with
the County Clexrk of Humboldt County, it ic tae intention
of fixrst party to issue and tramsfer to second party a
share or shares of stock in said mutual water company, as
well as to issuc and transfer similar shares of stock to
other purchasers of parcels of land within the area

intended to be served by such a mutual water company;
that until the Lormation of such mutual water company, Lt
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is the intent of f£irst party to furxmish to second party,
sufficient water for domestic purposes and to guarantee
a sufficient supply for that purpose until the formation
of the mutual water company 15 completed, at which time
it is the further intent of the partics hereto, that the
obligations of first party shall cecasc and amy casements
acquixed or rights to existing pipe lines by second party
shall texminate and that title to any casements hereby
conveyed or rights hereby conveyed, shall revert to first
party automatically upon the £iling of che articles of
incorporation in the office of the County Clerk of
Humboldt County of sald mutual water company." |

Exhibit 3 is a list of restrictionslreco?ded agalast the
parcels in Freshwatex Vailey'zstates on Octbbér 15,;1954. |
Paragraph 10 states: o . | ‘

"Each owner has an imterest iﬁ the mutual water co.

and must pay his failr share of the expense of rumming
same." :

’Exhibit 6 shows that on January 2, 1957, articles of
incoxporation of Freshwater Valley Estateé Water Company were filed
with the Secretary of State and that they”weré £iled with the
County Clerk on Janvary 24, 1957. Exhibit 5 shows that om. |
December 11, 1964, articles of imcorporation o£ Freshwa:e:_Va11ey
Estates Water Company were £iled with the Secretary of State..
Defendants were named as directors of each corporation. Eacﬁ'CQr-f

poration was organized as 2 general nomprofit corporation for the

purpose of " ...the development, distribution, supply and delivery

of water for domestic use by its memberé, at actual cost; plus .
necessary expenses.' | |

Purchasers of lots wexe never notified of the £iling of
either of the articles of incorporatién.

Defendant Exmest Pierson testified that commencing with
the first lot sale in 1955 defendants plammed on a mutual water
system and that until there wouid be enoﬁgh people there to be abIe
to have them 2bsoxd the cost, they were furnishing water as an

interim or temporary measure until the mutual water system was
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formed. Exhibit 6 clearly‘shéws that the mutual water company
refexred to in Exhibit 1 was formed as of Janvary 24, 1957.
Accordingly, defendants' written commitment to furnish sexvice
ceased as of that date. Since then, howevcr, defendants have
supplied water to Freshwater Valley Estates In the same manmer as
before. “

The record shows that four of the compiainantsihave
never paid anything'for.watef; six have paid $7.50 pértmohth; and
two have paid $3.50 per monch.. The recoxrd also shows,that‘althougb
defendants refdsed service'to.an individual ﬁhose prdpcrty iies{" 
outside the boundaries of Freshwater Valley Estates, thej havef”‘dﬂ
suppilced water on a2 commexcial basis to property'owned by themsel&es' L
which lies beyond the bouﬁda:ies.of Freshwater Valley Estates.

Counsel for defendents agreed that if a mutual wa:e? :
company had been completeiy-ofganized, with;membéfship limiﬁéd to
existing users, defendants might not have been‘aﬁle ﬁé reccive” )
water service for the remaining lots in the area. Co£p$¢l fo:x | |
defendants also agreed that their use of the word "acc8§modation" 4
In describing water sexvice supplied had mno :éferencq td.any
specific section of the.Eubli¢ Utilities Code:. | .A, |

The principzal issue'before us is whether‘oé not defendants
are in fact a public‘utility-subjeét to thé jurisdiction of the
Commission. .. ) |

| The Public Utilities Code defimes a public utility in

Section 216(a) as follows: -

"216(a) 'Public utility' imcludes every common car-
ricr, toll bridge corporation, pipeline corporation, gas
corporation, electrical corporation, telephone corpora-
tion, telegraph corporation, water corporation, wharfinger,
warchouseman, and heat corporation, where the sexrvice is
performed for or the commodity delivered to the public o
any portion thereof." - S ‘ ,
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Section 241 of the Public Utilities Code defines‘a.wa;er¢
corporation as follows: |

"241. 'Watex corporation' inecludes every corpora-
tion or person owning, controlling, operatingz, or man~
aging any water system for compensation within this State.™

Defendants contend that they are mot a public utility
because they have not intended.and do not now intend to furnish .
water to the public as a public utilityﬂwater‘éorporatién. fhey g
maintain they have mot dedicated their prbperty to the public use;

It appears from the record that defendants believe that
by their actions they are shielded from.regulatibn by the_prévi-“
sions of Section 2705 of the Public Utilitiés Code, which states:

"2705. Any corporation or association which is
organized for the purpose of delivering water to its
stockholders or members at cost, and which delivers
water TO no one except its stockholders or members,
or to the State or any agency or department thereof,
to any city, county, school district, or other public
district, or to any other mutual water company, at
cost, is not a public utility, and is mot subject to
the jurisdiction, control oxr regulation of the com-
nmissicn; provided, however, that a mutual water _
coupany may perform the following acts without becom-
ing a public utility and becoming subject to the
jurisdiction, control or regulation of the commission:

"(a) May deliver water at cost to any lessee of
its stock or shares or other evidence of membership
where such lease is in writing signed by the owner of
such stock or shares or other evidence of membership
and the lessee thereof and approved by such mutual
water couwpany. - : -

"(b) May deliver water at cost to any land leased
by a stockholder, shareholder or member of such mutual
water company to a person not a stockholder, share-
holder or member thereof, provided such lease is in
writing signed by such stockholder, sharcholdexr or
member and such lessee of such land and approved by
such mutu2l water company. o o

"(e) In a boma fide water emergency, but for no
longer than the existence of such emergency, may
deliver water at cost to any person owning or leasing
real property located within or adjacent to the sexvice
arcea of such mutual water companmy, provided that such
water is delivered pursuant to a written contract
signed by such mutual water company and the person to
whom such water is delivered. B

. V‘
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'"(d) May deliver water pursuant to any contract
for water service made prior to October 1, 1961, (1) in
settlement of litigation involving disputed watexr
rights or any judgment in such litigation or (2) im
consideration of the comveyance of 2 well, water right,
or casement for water distribution purposes. :

"All such leases and contracts shall be preserved
for a period of 10 years by a2 mutual water company and
shall be subject to inspection by the commission.

"The term 'cost' as used in this section shall be
construed to mean without profit.” Lo

The Commission is mot unmindful that parties, without
meaning to ¢o so, may become su'ojeét to regﬁlat:ton because of the
acts which the:} commit. It may well be that def_ehdrﬁnts were of thé_
opinion that they were avoiding regulatory status, but sucﬁ would
not be a defense against regﬁlati;on if the acts actually committed
kave brought them within the ambit 6£ ‘the regulatory sté.tut_:é. The
Commission must proceed upon the law and the facts, whatever may
have been the specific intent of the def‘en’dahts.l. .

Clearly de‘fendani:s were and 'a:re opera:ing a water system
for compensaticn; and clearly they do not qual:i.fy for the regulé,-
tory exemption provn'.de'd in Section 2705. We f:f_.ndi that the activi-
ties of Ermest and Louise Pierson in operating | their wat.er" systen
in Freshwater Vai_lcy Estates have constituted and do comstitute a
dedication to the publ:l.c‘ use; that ﬁrnest and Louise Pierson arc
operating 2 public utility water system; and that: they are a public
utility "water corporationf' within the xeaning of Section 241 of the
Public Utilities Act. | |

The intent of defendants was that this property would be
perpetually devoted to watexr service for residents of the su’bdiﬂ-
sion. Although only seven families were being sexved at the time of
the hearing, more were expected; indeed, defendc'ntsAdeferred i;nple-

mentation of the mutual water company plan for the claimed reason
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that there wexe not yet sufficlent customers to make it economic.

We find that the persons served and intemded to be served-by weans
of this system constitute "the nublic" in the area In question and
that defendants dedicat ed - that is, committed - this property to

permanent service of that public.

The-plan to ubstmtute a mutual water company at a later
date was not inconsistent with dedication of the water system to
the public use. The property of a2 mutual water company may Or may
not be dedicated to the public. The property here clearly has been
dedicated; possible exemption of the plammed mutual from Commission
jurisdiction would depend upon the altogether different_queEtion of

whether or not the operations complied with the standards set forth

in Section 2705. (See Yucaipa Water Co. No. 1 v. Pub. Util. Comm.,

54 Cal.2d 823; Coroma City Water Co. v. Pub. Uril. Coum., 54 Cal.2d
834.) | - '

In any event, whatever their original intent, defendnnts
continued service for nanf years after the time initially plamned
for conversiom to mutual operation. They cannot escape regulation
during this extended nommutual pexiod mefely by "intending" at
soxe indefinite future time to tramsfer the system tofa nntuai.~
company. .

| It would be premature to determine whethex or mot
defendants may at some future tinme convert their utility into a
wutual operation exempt from Commission regnlation. We mny obsexve,
however, that 1f defendaunts decide upon sueh'a'converSion, they-
must complv not only'with Section 2705 but also with Section 851
of the Public Utilitles Code.

Defendants argue that, since. .heir operation is too small .
to be economlc, we should not rule that it is a regulated public
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utility. Such a consideration would have been relevant in a pro-
cceding to determine whethex or not public.convenience and neces-
sity required conetruction of the system in the first place, but
it has no bcaring on the legal status ofrutility property
constructed without a certificate of public convenience and
necessity. Moreover, small water companies often are not-profitable‘
in the developmentel s:agee and it is not uncommon for the owners
to accept.such losses during the initial periodvof operation; this
is especially true where, as here,'fhe owners of the etility are
also the owners or developers of the land served by the urility.
The potability and level of purity of derendant's water
supply is, in the f£irst instance, within the Jurisdiction of-the o
appropriate health authorities. We have been aavised by the County
Health Department that this water supply is under investrgation and
that a program for limprovement of water quality in the area 1s.in
progress. Accordingly, specific action on that issue by this
Commissroo does not appear appropriate at this tine,.

1T IS ORDERED that: | |
1. Erpest and Louise Plerson, within thirty days from and

aftex the effective date of this oxder, shall prepare and file with
this Commission, in quadruplicarerand in conformity with.the
Commission's Gemeral Oxder No. 96-A, rates and rules for water
service, which rates shall not be higher than $7,50 per month.

"~ 2. Within forty-five'days after the effective date of‘this‘
oxder, Ermest and Louilse Piexrson shall file a'tariff sexrvice area
map and sample copies of printed forms that are normally used in

connection with customers services.
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3. ZErmest and Louise Pierson shallfprepare‘and keep current
the system map required by paragraph I.10.2 of Gemeral Ordexr No. 103.
Within ninety days after the effective date of this order, tney
shall file with the Commission Two copies of this map.

4. Ermest and Louise Pierson shall f£ile with this Commission,
within one hundred twenty'dayS-eftet the effective date of this
ordex, ¢ report settingtforth in deteil a determination of the
original cost, estimated if not kaowm (historical cost appraiszl),
of the properties used and useful in providing watex service, and
also the deprecilation reserve reqpirement applicable to such
properties. The report shall designetc which items are supported
by vouchers or other like documentary evidence and which items are
estimated, and It shall show the basis of any such estimates.

' 5.. For the year 1965, Ermest and-Loeise Pierson shall apply
a depreciation rate of 2 perceet to the original cost of deprecie-
ble plant. Until review indicates otherwise, this rate shall be
used. This rate shall be reviewed at intervals of five years and
whenever a major change in depreciable plant occurs. Any revised
depreclation rate shall be determined by: (1) subtracting the
estimated £uture net salvage and the depreclation resexrve from the
original cost of plant; (2) dzviding the rcmaznder by the estimated
remaining life of the plant; and (3) dzvmdtng the quotient by the
original cost of plant. The results of'each review shall be |
submitted promptly to the Commission. |

6. 'ﬁrnest and Louise Pierson shall not, without fuxther
order of this Commission, extend their water systemn.

7. Ermest and Louise Piersom shall apply to the health

authority havingsjurisdiction‘for 2 water supply permit for their

system, and shall'report to the Commission in writing, within
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thirty days after the effective date of this order, that applica—
tion has been made for such permit.

The Secretary of the Commission is directed to cauoe
personal sexvice of this order to be made upon defendant. The
effective date of this oxder shall be twenty days after the comr
pletion of suech service. '

Dated at __  gan Francisco . Czliformia, this 2/
‘day of SEPTEMBER | 1965. |

ngommisgiqpers~i




