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BEFORE tHE PUBLIC UTILITIES COMMISSION OF !HE STATE OF CALIFORNIA 

HENRY H. CHRISTENSEN SIld 
H. DOUGLAS ~OID, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Complainants, 

vs. 

PHILLIP BRANGER and 
BRANGER MUTUAL WATER: COMPM."Y, 

Defendants. 

Case No. 8136 
(Filed March 3,1965) 

----------------------) 
George E. D:i.lley, for complainants and 

for Branger Mutual Water COmpany, 
defendant. 

Swartfager and .Allen ~ by Bryce Swartfager 
Dwight Allen, for PhilliPBranger~ 
defendant. 

OPINION -- ........... _--

Henry H. Christensen and H. Douglas F~pold (complainants) 

seek an order declaring Phillip Branger (Branger) and Branger Mutual 

Water Company (Mutual) to be a public utili~. Complainants also 

ask that the alleged public utility be ordered to fix reasonable 

r~tes a~d to provide an adequate s~pply of water. 

Public hearing on this complaint ~as held before Examiner 

Catey at Santa Rosa on May 18 and June 29, 1965. Copies of the com

plaint, defendants' answers and a notice of hearing had been served 

in accordance with this COmmission's rules of procedure. Testimony 

on behalf of complainants c was preseDted by both complainants, by four 

members of Mutual who were or are officers thereof, by an applicant 

for membership in Mutual, by a well driller, a~d by a real estate 

broker. At the cODclusion ofcomplainaDts' pr¢sentation, a motion to 

dismiss the complaint was made on behalf of Branger, a reply to the 
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motion was made on behalf of complainants, and the parties were 

aueho=ized to file in this proceeding, prior to August 1, 1965, addi

tioDal arguments pertaining to the motion. None of the parties filed 

any written argume~ts. 

Complainants aDd D~fenda.nts 

ComplaiDaxlts 3X'C property owners in the BraDger Subdivision, 

loe~ted adjacent to the east Side of Santa aosa, in Sonoma County. 

They are also members of Mutual, holding Membership Certificates. Nos. 

S 1J:.od 32. 

Br~Dger is the developer of the Braoger Subdivision. He 

was i~strumental in forming Mutual and was president thereof for 

ahout the first ten years of its existence. He is the owner of the 

property upon which one of the principal well sources of Mutual is 

located. 

Mutual is a non-profit california corporation orgaoized in 

1950 for the purpose of suP?lying water to its members, in the Branger 

Subdivision and land adjacent thereto. OWDership of the corporation 

is represented by membership certificates rather thaD stock. 

History 

The minutes (Exhibit No.6) of the meetings of Mutual's 

board of directors show that Branger installed Mutual's initial water 

system and ~greed to deed it to Mutual in exchange for 128 memberShip 

certificates. In September, 1951, Branger gave Mutual a bill of sale 

(Exhibit No. 17) to the water system and a grant deed (Exhibit No. 18) 

to the taIlk site .wd well Site, but t:he membership certificates~were 

not issued to Braoger. At that time, Branger apparentlY still owned 

many of the lots in and adjacent to Branger Subdivision. If the cer

tificates had been issued and had been identified with specific lots 

and made appurtenant thereto as provided in Mutual's origiDal by-laws 
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(Exhibit No. 10), the right to the certificates automatically would 

have passed to parties later purchasing the lots from Brangcr. Thi~ 

would have avoided much of the present controversy between BraDger aDd 

Mutual. 

Mutual's application (Exhibit: No. 12) to the State Division 

of Corporations for authority to issue 128 memberships to Brangcr and 

22 certificates to other lot owners states that Mutual did DO: pro

pose to sell the certificates of membership. Mutual's origiDal 

by-laws (EYldbit Nov 10) and prescot by-laws (Exhibit No. 20) both 

provide that ~o i~it1atio~ o~ e~traoce fee shall be charged ~ pe~SOD 

upon becomi~g a member of the corporation. The Fi'OdiDgS of Facts 

and Conclusions of Law (Exhibit No.1) i'O a recent Superior Court 

proceeding involving Braxlger atld· Mutual cO'Dfirm that A certificate of 
; 

.. 
•• 1, 

membershi~ is issuable, without charge or fee~ for each lot in ~d 

adjacent to BraDger Subdivision. Despite the prohibition agaiDst 

charging members for certificates, Mutual r s board minu.tes (E:dlibi t 

No.6) show tha: Mu.tual charged $250 ea~ for the first 41 certifi

cates issued. Mutual's present memberShip application form (Exhibit 

No.. 24) shows that Mutual now charges $425 for each membership cer

tificate issued. A letter (part of Exhibit No.6) dated JaDuary 24, 

1958·, from the State Di visioD of CorporatioDs, iDdieates that scme 

of the certificates sold by Mutual are Brangerfs and that, in effect, 

Mutual iD those iostaDces may be collecting a charge as agent for 

Bral:lge:r:. "where DOlle of the conslderatiotl for the membership itself 

moves to the company".·· Mutual's president testified that Branger now 

personally collects fees from prospective members to whom BraDger 

assigns his rights to certificates, having collected $425 each from 

two such prospective members and $500 from ~other duriDg the first 

half of this year. Otle of these prospective members prese~ted a 

receipt (Ey.hibit No.7) showiXlg that he had paid Br<l.Dger $425,. 

-3-



I 
"I' 

c. 8136 GH 

On December 3, 1954, Branger aDd Mutual entered into ~ ODe

year lease (Exhibit No.3) whereby Mutual could, during 1955, supple

ment its inadequate supply of water by using water from wells located 

on property owned by Branger. The cODsideration to be received by 

BraXlger was $50 per year it) cash arld the :right to water for his ow 

use without charge. The lease was Dot renewed but, by its terms, 

tenancy continues 0'0 a year-to-year basis. On JUDe 3, 1965, BraDger 

sellt Mutual a "Notice Terminatillg Tenancy" (Exhibit No. 11) but, at 

the hearing on June 29, 1965, BraDger stipulated that he will 'Dot 

enforce the termination during the pendency of this proceeding. This 

stipulatioll made UDDecess.a.ry the interim restrailling order requested 

by Mutual's petitiotl herein £:i.lcdJune 28, 1965. 

OD November 9, 1964, judgmeDt (Exhibit No.2) was e'Dterec in 

Complaint No. 48336, BraDger Vs. Mutual, by the Sonoma CoUtlty Superior 

Court. !he Court decreed that (1) BraDger is. entitled to the 91 

membership certificates remaining unissued of the total 128 originally 

authorized for iSSuaDce to him, and (2) Mutual is indebted to Br~ger 

for aD additional $9,046.71, representing the unpaid balance of mo~eys 

received by Mutual from sale of 37 of Branger's memberShip eertifi

e8,t~$ D.t $250 each, and other UDpaid loans. 

Allegations 

The pripcipal allegatioDs of complainants and supporting 

testimony of wittlesses relative to BraDger and Mutual arc: 

Adequacy of Mutual's System 

System built with second-hand materials. 
Pipes too small. 
Source of s~pply inadequate. 
Entire system results in health hazard aDd fire hazard. 
Leaks in mains. 
Tanks Dot hydraulically balanced. 
Inadequate pump controls. 
~ater use restricted in~ 1961 due to shortage. 
Pumps throttled to keep· from suckiDg air. . 
Would cost $50,.000 to britlg system up to t.lormal. 
New well would cost $10,000 to $12,000, if output guar

aDteed. 
Syst~ extended to new members whet.! supply inadequate. 
No lODg-ra%lge pla:os for system improvement. . 
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Adequacy of Mutual:s Records 

Records i~accurate. 
Records scattered. 
No ge~eralledger. 
Books ~ot balanced. 
Book cntries· ~ot recoDciled. 
Water revenucs aco fu~ds from certificates commiDgled. 
Inaccuracies iD ap~licatio~ for issue of certificates. 
Inaccuracies in tax ret~s. 

Branger's Actions 

Formed Mutual for his own benefit. 
Cotltrolled Mutual while he was presideDt. • 
Told lot purchasers that all moneys received from sale 

of certificates would be used to purchase equipme~t 
and pay operating expeDses of Mutual. 

Was personally respo~sible for raising Mutual's r4tcs 
in 1958. 

Will not lease well site OD a long-term basiS, thus 
cODtrolling aD importaDt source of Mutual's water 
supply. 

Has attached Mutual's baDk account. 
Collects wha:evcr traffic will bear for membership 

certificates, thus making exorbitADt profits. 
Deprives property owners of water because he controls 

issuance of certificates. 
Rendered Mutual insolvent aDd incapable of financing 

improvements, due to Superior Court judgment obtained. 

Other Items 

uncertainty of water supply decreases property values i~ 
the Bracger Subdivision. 

Lending agencies prefer that properties used for collateral 
be served by public utilities rather thaD by mutuals. 

There is no need for a fi:lding as to the validity of com

plai~aotsr allegations. Regardless of how disadvaDtageous the action~ 

of Br3l'lger aod Mutual may have been to complainaDts and others in the 

Branger ~'.:bdi"isio:o area~ there is Xlothi~g it) the record toind1eate 

that those actions constitute public utility service. Further,. a 

mutual water system is not a public utili~ aDd is specifically 

excluded from this CommiSsion's jurisdiction when organized.and 

operated in accordance with Section 2705 of the Public Utilitie:; Code. 

Finding and Conclusion 

!he Commission finds that neither' BraDger Dor Mutual is a 

public utility subject to the jurisdiction cot)trol aod regulatioD of 
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the CommisSion. The Commission cODcludes~ tberefore~ that it should 

graDt Braoger's motion to dismiss the complaint. 

OR.DER -------

IT IS ORDERED that case No. 8136 is dismissed. 

The effecti ve date of this order shall be twenty days after 

the date hereof. 

Dated at':-___ -..:IS~ap ... Frn~n~cj~'c;;.l;io:.._ __ ~ CaliforDi4~ thiS~_[,-q:-~_ 
d f OCTOBER 1965 ay 0 :-__________ , • 

COilDiiissioners 

Commissioner Peter E. Mitehell.be1ng 
necess~rily a'bse~t. ~1<! not ]:)3.l"t1e1pate 
1n the· ~i$po::;1 t10n ot th.1spNeee~1ll&. 
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