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BEFORE THE PUBLIC UTILITIES COMMJSSION OF THE STATIE OF CALIFORNIAf |

In the Matter of the Application g

of LEE G. GALE, an dndividual, of

Whittier, for a cextificate toA )

operate as a cement-carrier . ) Application No. 46537 -
(Application No. T-75,996, CM:-GD,) ~(On Rehearing) o

 Santa Barbara County; et al )
(File No.. 'l‘-75 996) ;

Donald Mnrchison, for applicant.

Russell &- ureman, by R, Y., Schureman, for Max
Binswanger Trucking, Matich. Transportation Co.,
Daniel Lohnes Trucking Co., Valley Transportation
Co., Phillips Trucking and More Truck Limes,
protestants.

George H. Roe, for California Portland Cement Co.,
O'Melveny & Myers, by Lauren M. Wright, for:
American Cement Corporation; George B. Shannon
for Southwestern Portland Cement Co.;
interested parties.,

Timgthg Trggcx, for the Commission ataff

Ex parte Resolution No..l3841 Sub. No. 6 dated June 30 '

1964, dismissed this application ﬂnd the' amendment thereto for a - |
grandfather" certificate to operate as a cement carriex: to and
within all counties within California stating the applicant had
"aot satisfied the statutory reqnirements." ‘A petition for re-
hearing or reconsideration was filed by applicant 8 attorney.
Saild petition was granted by Order Grantinngehearing,dated Auguat
11, 1964. , f

| Public hearing on the petition for rehearing waa held '
~ before Examiner Mboney in Los Angeles on October 1, 1964
The application was timely £iled under the "grandfather""

provisions of Sections 1063 and 1064 of the Public Utilities Code
which. provide: | |
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"The commission shall grant a certificate to operate
as a cement carxler to any cement carrier as to the
counties to and within which it was actually trans-
porting cement as a cement carrier in good faith with-
in one year prior to June 1, 1963, and continuously
thereafter, provided such cement carrier applies to
the commission for such certificate prior to December
31, 1963, and submits adequate proof of such prior
operations. The delivery of one or more loads of
cement either in bulk or in packages to a point in
a particular county shall constitute adequate proof
of such prior operations and shall entitle the appli-
cant to authority to serve all points in said gounty
from any and all points of origin.”" (Sect. 1063,)

| ' %k ok ok '
"Provided proper application is timely f£iled, the
commission shall issue a certificate to each cement
carrier conforming to the proof of good falth opera-
tions produced by such cement carrier with respect.
to its operations prior to June 1, 1963, and con-
tinuously thereaftexr." (Sect. 1064.) |

' Appliéghc'a ptgdeceésor in intereét, Donaco,’lnc.,_a
California corporation, doing~bﬁainéss'as‘b. V.'GaIeJ&_Co;,lac-
quiredfPermit_Nq.r19452127;15”1958. Said permit authorized the
téan3portation of‘varioﬁs cdmmoditie85 including'theffraﬁspbrtétion'
of portiﬁnd or‘sigilar-cement in Eulk or'inlpagkagééiih véhiclesr
loadedfsubstantially to capaciﬁy. Donaco, Iﬁci waé who1i§_owﬁ6d".»
by éﬁplicénc. Iﬁ Auggst1963;‘£hé perunit was tfanéfer;edffxsﬁ\,'
Donaco, Inc. to applicant. Both applicant.énd Donacdg_indl will
be'coilectiﬁely'feferred to as appiigant3hereina£t¢r.- o .

Attached'toathe applicatiéﬁ\as proof of operatidns,as a
cement carrier during the "grandfather" period (June 1, 1962 to
May 31, 1963) are photostatic copies of shiﬁping.documentg which
cover'one'trucklcad'shipmeﬁc of cement delivéredlby apﬁliqaﬁt to
a destination in each of che.foliowingjcountieé: Fresno,ﬁkérn;

Los Angeles, Orange, Riveiside; San Bernardino; San Diego, Santa
Barbara and Ventura. Thé txéﬁsportation covéfed by'thé dbcumeﬁts'.‘_

for Fresno, Senta Barbara and Ventura Cquntieslwgs‘pérformed5byf
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anpiicant as a subhauler. Applicant did mot furnish‘copies of
shipping dccuments covering the delivery of cement during the
grandfather" period to any of the other counties in the Sta-e.

- The evidence shows that at the time the application
was’filed (DecemberWSO, 1963) applicant was the president of.
Diversified Enterprisee; Inc. and orned'fifty percentiof_thea
ou*standing etock in said corpcratidn; that Diversifiedwwne-
granted a "grandfather" certificate to operate as a cement carrier,
%o and within most of the countieo covered by the documents
attached to the inatant application;l/ and-that applicant resigned
as~pre$iden of Diversified and divested himself of a11 interest |
therein in,August, 1964.

According to the record, applicant ovned one tractor
and leased two: additional tractors and two sets of double hopper
trailers during the'"grandfather period Applicant was unable
to reca11 whether the leased equipment was also used by Diversified
nterprises, In¢. during the "grandfather" period to Baul’ eement.
He denied that either Diver 1fied or. he"had engaged in any illegaii
"buy and sell“ arrangements. o o |
" No- evidence was presented by the protestants or the i
Commiasion staff. Counsel for proteStants urged that the dis-"
missal of the application by Resolution No. 13841 be affirmed..

Discussion | | )
~ The Commission is directed by Section 1063 of the Code’
to issue a cement carrier certificate to‘any cement;carrier ae'

to the counties to and within which it was actually.tranaporting ‘

17" Divexsified Entexrprises, inc. was granted a 'grandfather
certificate to operate as a cement carrier to and within the
Counties of Los Angeles, Orange, Rivexrside, San Bernardino,
Santa Barbara, Kern, San Diego and Venturaz by ex parte |
Resolution No. 13823, Sub. No., 32, dated June 23, 1964, as

amended by Decision No. 68631, in Application No! 46515, datedx'
February 16 1965.‘ : '
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cement as a coment carrier within ome year prior to Jume 1, 1963
and continuouslv thereafter. Tne‘only qualifications set forth :
in Section 1063 are that the "grandfather" operationstmust‘have |
been "in'good faith," the application must'have been £iled prior
to December 31 1963 and adequate proof of operations during the
granofather period must accompany the application.) There are'
ac other qualifications or exceptions in Section 1063. Welbelieve
that the Legislature intended that all existing cement carriers,.
irrespective of any affiliation ‘that might exist between them, |
should be given the' opportunity to obtain a certificate to con-‘
tinue such operations as they were then conducting, provided they
- qualified,under the_"grandfather provisions.

‘We need not consider whether or mot Diversified Entere.
prises, Iac. used the.eame-eqnipment that wasrueed by applicant'
during the “~randfather period. The definition of a cement
carrier in Section 214.1 of the Code refers to the "ownerehip,
contxol, operation~or management of motor vehicle equipment R
used to carrvlcement. The words "ownership, control operation ox
managexent" are in the alternative. According to the record ‘the
equinment was unde- the exclusive management and control of appli-
cant when it was being operated by him to transport cement. The R
fact that it may have been used by someone other than applicant
at othex’times is not controlling. | _ |

Likewise, we need not consider whether or not applicant
may have engaged in any "buy and sell" operations, lease arrange- -
ments or other activities that may have violated any minimum
~ rate orders or other regulations. In discussing ghe‘words "in
good faith" in the Renneth D. Francisco decision, we ctated

2/ Decision No. 68397, dated Decemberﬁ22 1964, in Applications
Nos. 46118 et al., at page (mimeograph copy?..

b=
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as follows:

"We find that the words 'in good faith' standing alone
in Section 1063 mean only that the operation which is
the basis for qualification pursuant to said section
shall not have been merely an lllusory creation of the
applicant to avoid the necessity of applyini ‘for a new
certificate. Whether or not the applicant 1s in other
respects a law violator, financially irresponsible,
norally unfit or deviously motivated has no bearing on
the question of its right to a cextificate; it need:

neet only the specific and exclusive standaxrds which
the Legislature has set.” .

The standard of proof reqnired by Section 1063 to

establish operations during the "grandfather" period to or
within a particulaxr county is evidence of the delivery of one-
or more loads of cement to that county during*said period. The
Commission has found in numerous proceedings involving appli-‘
cations for "grandfather“ cement carrier certificates that
photostatic copios_of'shipping documents covering such trans-
portion are sufficient. Applicant'has furnished copies of
documents covering transportation to ox within the Counties of
Fresno, Kern, Los Angelea, Orange, Riverside, Sen Bernardino,
San Diego, Santa Barbara and Ventura, only. No documents or
other proof evidencing transportation as a cement‘carrier-toior
within any other connty in theeStete during the "grandfather"'
period were furnished by applicant. Applicant has, therefore,
furnished the reqnired proof of "grandfather" operetions to- or‘
within the nine counties covered byuthe aforementioned documents,.
but he has failed to do so for all other counties in the State.

~ The evidence estabiishes.that the transportation covered
by several of the.documentstatteched to the‘applicationfwasfper- |
formed by applicant as a subhauler. The question of whether
such documents may be used to qualify an. applicant for cement

carrier authority has been rnled~upon in the affirmative by:the'_
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Commission in numerous. decisions, including the aforementioned

'Kenneth D Francisco decision.

Findings and Conclusions

After consideration, the Commission f£inds that:

1. The application was timely filed under the "grandfather'
provisions of Section 1063 of the Public Utilities Code.

2. Applicant has. filed proof that. it was actually trans-‘i
porting cement as a cement carrier in good faith within one
year prior to June I, 1963 by submitting evidence of delivery
of at least one Ioed of cement to the Counties of Fresno, Kern,
Los Angeles, Orange, Riverside, San Bernardino, San Diego, Santa
Barbara and’ Ventura. |

3. Except for the counties listed in Finding 2 above,
applicant'has not met the standardﬂof proof required by Section"
1063 of the Public Utilities Code to establish prior operstions |
as a cement carrier during the grandfather" period.

4, Appiicant diveSted himself of all ownership interest,
contxol and management of Diversified Enterprises, Inc. in |
August, 1964. ‘

Based upon the foregoing findings of fact the Commission |
concludes that- | , o

1. Ex parte Resolution No. 13841, Suh No. 6 dated June
30, 1964, should be rescinded.

2. Applicant should be granted a cement carrier certificate
to operate as a cement carrier to and within each of the follow- |
ing counties: Fresno, Kern, Los\Angeles, Orange, Riverside,ySan
Bernardino, San Diego,‘sente‘Barbsra and Ventura.

3. In eIl other respects, Application No. a6537 as.
amended, should be denied. “ L
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Applicant is hereby placed on notice that‘operative"
rights, as.such do not constitute a class of property which may
be capitalized ox used as an element of value in rate fixing for
any amount of money in excess of that originally paid to the
State as the consideration for the grant of such rights. Aslde
from their purely permissive aSpect, such rights extend to the
holdex a full ox partial monopoly of a class of business over a
particular route. Ihis monopoly feature may be modified or

canceled at any time by the . State, which 1s not in any respect

limited as to the number of rights which may be given.“

IT Is ORDERED that"b"

l. Ex paxte Resolution No. 13841 Sub No. 6, dated June 30 '
1964, is hexeby rescinded

2. A.certificate of public convenience and necessity is
-granted to Lee G. Gale, an individual authorizing him to operate
as a cement carrier as defined in Section 214.1 of the Public
Utilities Code between the points particularly set forth in

,'Appendix A attached heretc and hereby made a part hereof.

3. In provicing Service pursuant to the certificate berein
granted, applicant shall comply with and observe the. following :
sexvice regulations:

(a) Within,thirty days after the effective date
hexeof, applicant shall file a written
acceptance of the certificate herein granted.
By accepting the certificate of public con-
venience and necessity herein granted, appli-
cant is placed on notice that he will be
required, among othexr things, to file annval re-
porte of his operations and to comply with
and observe the safety rules of the California
Highway Patroli and insurance requircments of
the Commission 8 Gemersl Order No. 100-D.

r7f'
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Failure to file such xreports, in such form -
and at such time as the Commission may direct,
or to comply with and observe the provisions
of . Gemeral Order No. 100-D may result in a.

cancellation of the operating authority granted
by this decision. : . ,

Within one hundred twenty days after the effec-
tive date hexeof, applicant shall establish the
sexrvice herein authorized and £ile tariffs in
triplicate, in the Commission's office.

The tariff £ilings shall be made effective not
earlier than thirty days after the effective
date of this order, on not less than thirty
days' notice to the Commission and to the
public, and the effective date of the tariff
£ilings shall be concurrent with the establish-
nent of the service herdin authorized,

(@) The tariff filings made pursuant to this order
shall comply with the regulations governing the
construction and filing of tariffs set forth
in the Commission's Gemeral Oxder No. 117.

4. 1In all other xespects, App11¢atioﬁ No. 46537, as‘amended, k
is denied. I o "  . |  ' ”’x “.  ﬁ |
 The_éffeétive‘datélofvthis.order.ahallfbe fwéﬁ;j;days
 after the date hereof. “ - o ,:‘   ‘)
| Dated atl__;$hngggﬂgggg_, California,‘this jﬂéﬁ;fday’ofl
NOVEMSER , 1965. | |
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Appendix A 1EE G. GALE

briginai Page 1
(an :mdividual)

Lee G, Gale, an individual, by the certificate of publié
coovenience and necessity granted in the decis:lon noteé‘ in the |
margin, is authorized to operate as a cement carrie: from any and |
all po:{.nts of oxigin to all points and places within the Count:!.es .

‘of Fresmo, Kern, Los Angeles Orange, Riverside, San Bernardino,
San D:Lego, Sam:a Barbara and thura-

(End of Appendix A)

Issued by the California Publ:’.c Utﬂities Commission.
Decision No. ‘ Gaggg Application No. 46537.




