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~ Investigation on the Commission's )

' own motion into the operatioms, ) AN

rates and practices of. JACK.MAIHBNY,;_ Case No. 8141

an individual, doing business as IR
- MATEENY: TRUCICING COMPANY, - -

William.H“”Kessler, for respondent.
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By its ordexr dated March 9, 1965, the Commission instituted
an investigation into ‘the operationsr rates and practices of Jack
Mathexny, an individual, doing business as Mstheny Trucking Compnny;

A public hearing was held before’ Examiner Cravelle at ﬁ
Fresso on Mhy 4"1965-and‘again on July‘22,‘19651 The matter wasf
‘submztted on the latter date. | -

ReSpondent presently conducts operations pursusnt to Radial
Highway Coumon Carrier Permit No. - 50-4404 and Hrghway Contract Carrier
: Pernit No, 50-3922 He has a terminal, office, shop and parking area
| at 317 Kansas Avenue, Mbdesto, California. He owms and_oPeraresunine
tractors, thi*ty trailers and eight comverters, and emplo&s-evdisé‘
patcher, a bookkeeper, a servxceman and nine dr:wers. I-I:Ls gross'"":
*evenue for the year 1964 was $266v923 Copies of the approPriate
tarrff and dzstance table wexre served upon reSpondent.

On Decembex 7 through 11 1964 a representative of the
Commission' s Field Seetion conducted an iuvestigation of resPondent'
records at his place of business in Mbdesto. Records for the period

_from January 1, 1964 through Nbvember 30 1964 inclusrve were, a




inSpected. During said period respondent transported'approximateiy
2,400 shipments. The underlying documents relating to 21 shipments
were taken from respondent's files and photocopied Said photocOpies
- wexe submitted to the Rate Analysis Unit of the Commission s
TranSportation-Division. They were introduced in evidence as Exhibit
o. 1, and comstituted all the instances in which the staff investi~
gator Suspected violations of minimm rates. Based upon the data
| takcn from said photocopies, and supplemental information supplied by
the staff 1nvestigator, a rate study was prepared and introduced as
Exhibit No. 2. Said exhibit reflects purported undercharges in. thef
amount of $1 102, 46._ .
Counsel for respondent made two motioms on consfitutlonal*
grounds at the hearings, each of which was taken undex submission.
The first motion was for: a jury trial on the basis that the instant
proceedrng is criminal or quasi-crimrnal in nature and hence reSpond-
| ent is guaranteed a right to trizl by Jury. The second motion was to .
strike all the testimony of both staff witnesses and dismiss the
matter because the investigator dld not inform reSpondent of his.right
-to remain Silent or. his-right to be represented by counsel at the tize
that he began his investigationvat respondent's place'of business. |
Counsel conceded the Commission ‘had guthority to investigate and order,
the collection of undercharges within its administrative Jurisdiction :
but, contended the authority to punish,by fine ox revocation imposed
crrmrnal sanctions and hence included the constitutional guarantees
which were the subgect of his motions.
| Ihese same motions made by‘the same counsel were presented .
 to the Commission in another recent proceedrng, In Re Tracey L. Aust,
Decision No. 69237 in Case No. 8037 dated Jume 15, 1965., In that

casethe_motions were the subject ofnmnmrandaof pointS-and authorities
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'and the CommiSSion concluded that administrative disciplinary"proceed—‘
1ngs before an administrative tribunal while they might be judicial

' were not criminal even though the licensee be SubJect to penalties.

For the reasons stated therein, the motions in this proceeding made by ,

i*espondent s counsel are denied

ReSpondent's counsel als0'moved to strike Exhibit Yo. 2 on
the basis that errors had been shown in that exhibit and that it is a
rule of evidence that an error in a portioneof an exhibit.tends to
castvdoubt upon'tne accuracy of‘the'entire exhibit; COunseI"did‘not'”
cite the alleged "error“ in Exhibit No. 2 Specifically. ‘He ‘may have
reference to the fact that the stafi rate expert admitted on Cross-
examination that certain of his ratings in said exhibit were in error,_

 but only so in light of additional documentary ev;dence produced by

counsel for respondent not . available or considered by'the rate ‘expert
at the time the exhibit was prepared In any event, such an error,
had it existed would at the most affect only the weight to be’giyen'
the exhibit and is hardly 8 basis for- questioning its admissibility.
The motion to strike Bxhibit Nb. 2 1s denied,
| Basically, the Commission staff attempted to show that

respondent had violated Public Utilities Code Sections 3664, 3667 and
- 3737 by charging rates less than minimum by consolidating shipments
without propex written instructions, by failing to assess off-rail
dhargeS~and by employing an improper classification. |

Respondent. introduced Exhibits Nos. 3 through 7 in evidence
in an effort to either disprove certain parts of Exhibits Nos. 1 and 2
or indicate a ground of mitigation for parts contained therein.

Exhibit No-. 3~has reference to Parts 6 and 8 of Bxhibits |
Nos. 1 and 2. It contains photocopies of three "Truck Ordet and

Multiple Lot Shippinganocuments" issued by Aaiser Steel Corporation,
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Kaiser, California and indicates that said Parts 6 and 8 were actually ‘”‘t
master-billed and transported on Nbrch 13 and 14, 1964. On the basis |
of these documents and the testimony of a witness for resPondent the
staff rate expert changed his rating of Parts 6 and 8. He recalcu-'
lated the rate and charge and determined that . the underchazge of
$149.91 for those two parts should be reduced to an undercharge of
$27. 96 |

Exhibit No. & consists of photocopies of document° already
contained in Part 14 of Exhibit No. 1. They are invoices or shippingv
notices issued by Mineral Wool Insulations. A.witness‘for'resnondent

ectified that the shipments reflected in Part 14 and in. Exhibit No. b
actually were t"ansported on November 18 and 19, 1964 and that all ,
arrangements had been made prior thereto and the documents given to
the first driver to make a pickup. The staff rate expert testified |
‘that If the shipments in Part 14 had actually moved on November 18 and
1964 thexe would have been mo ‘undexcharge as shown in his Bxhibit

Nou 2. | | L

Parts 19, 20 and 21 of Exhibits Nos. 1 and 2 are concerned
with vhat is described on respondent' s freight billsqand a shipping
_order issued by The Heil Co. as "1, 8-10 Yard Body," (Part 19); "1
Body, Dump Body," (Part 20), and "1, Heil, Alum Dump Body" or "l
Aluminum Dump Body -7 x 13'," (Part 21). The staff rate expext in
‘_EXhlblt No. 2 has applied the commodity description in each part-as
"Aluminum dump truck body," (Emphasis added). The question as to
these three parts concerns itself with what the commodity. actually'was
and hence what classification should have been prOperly employed '

The staff rate expert made his clas Sification under National
Mbtor Freight Classification No. A-7, Item No. 18060. The'generic -
heading is "Automobile Group," the specific item is."bodies, freight ;

not otherWise indexed," Said_item.carries a double\first»class,rating.

-
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The witness who did the actual rating for respondent made
her-classification undexr Item No. 191230 of the same classification.
The generic heading is "Vehicles, Vehicle Paxts," the specific item.ia
"dump wagon bodies." Said item carries a first class ratihg,'

In explaining his selection the staff'ratctcxpcrt eaid:
“The reason I didn t use this part, although I did. consider it at the

tine of rating was because to me it was mere properly. classmfi ble
undex the heading of auromobile parts or accessories because it was a
part of an automobmle which is, of course, an automobile is commonly
thought of as a passenger type cutomobile, but a truck is al co an
automobile, is a self-moving vehicle." (Bmphasms added-)

Respondent's witness, who had the benefit of -seeing the
commoeity.at the time of movement, considered all the same items that
tce—staff expert did She,desctibed it as follow | "This was
strietly a shell. Oply a shell. It had nothing else w1th it whatso
eveto, it was e‘shell. '+ . . this was d@aniLCly not a comnlete 3
vehicle.' it wds as far from it as you can’ get wit“out being a flat
tiece of oteel or aluminum, whatever you wast to call it."

The crzoxr made by the staif rate expert in his ratinglwas
his addit;on of the word eruck" to the commcdity deocription. That |
word'doeS“not"appear in any of the docume s Ltilized in the ship~
ments. It appezrs only tn the staff rate exhibit. The staff rate )

 expert had‘no reason to zcsume that the. commodi“y was a part of a

self-p:opelled'ﬁehicle,which was the basis of'his.rating; He ad@itted

it could have just as easily been a part of a'ttailer or non-self~
propelled vehicle. ‘He fuxtﬁer‘admitted that based upon theodocuments
in Bxhibit N¢ .1 alone he would be unéble'to-rate the commodityt'
Re5pondent s, witness had the benefit of knowlcdge that the staff

expett did not; she actually_saw the.commoditY-. Where, as. he:e, there'
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"are conflicting items.the shipper should receive the benefit'ofwthe'
lower charge which the’carrier assessed. ?urther, on the facts

deneloped‘at the hearing the earrierVs.classifieation.appears'to be
. coxrect. | -

Exhibit No., 5 consists of a letter from.respondent s counsel
‘_to the shipper in Part 15 and the reply thereto. It was offered to | N
show the difficulty re3pondent has in doing business with scrap metal
dealers who issue a minimum of written 1nformation in the conduct of
their busrness. _ .

Exhrbits Nbs. 6 and 7 refer to Parts 17 and 18 respectrvel
and were offered as evidence of written 1nstructions for split pickup
‘and sPIrt delivery shrpments. The documents contalned in. those
exhrbits do- mot state with the particularity required by {tems
Nos. 160 and 170 of Minimum Rate Taxiff No. 2 the ;nformationu
necessary to allow-movements as split pickup or 3plit'deiivery.

Respondent s witness testified that the shrpment in- Part 10
was arranged by one of respondent s drivers-whrle he was on the road
- end away from the termrnal. Respondent and the wntness had no lmow=-
.ledge of the movement until the drrver returned to the terminal and
handed the shrpprng documents_to his supexior. The drrver‘thought he
was doing re3pondent a favor by arranging andlaceomplishing'this move-"
weat. The wrtness stated that she vexbally "'took the" drrver to task"
for his. mrsdirected effort and that such. actrvity has not srnce |
occurred '

All in all, the testimony of‘respondentendlhis witness
indicates that.theVOperation conducted by resPondent hasdgrown"rather'~
ranrdly from a ome truck operatzon to a rather szzeable business, that
resnondent has sincerely made every effort to. comply wrth the Publrc

Utrlrtres Code and the rules of thrs Commrssxon but some eXroxs have
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,Been made, - The staff investigator expressed the opinion that what
errors had been made by respondent were not deliberate but were
- inadvertent, |

|  Respondent ues\sent underoharge-letters on‘Jenuary 14, 1960
and July 11, 1961 but monme of the commodities imvolved therein can be
found in Exhibits Nos. 1 and 2. | | -

| The record in this proceeding adequately reflects that
‘respondent is fullv aware of his responsrbility to charge "he proper
rates in the conduct of his business and“of the fect that £ailure to
do so will result in diseiplinary action against him,
After consideration the Comm_ssion finds that:

1. Respondentfoperates pursuant to Radial Highway Comzon -
Carrier Pexmit No. 50-4404 and Highway Contract Carrier Permit
‘No. 50-3922. ‘

2. Respondent was sexved with the appropriate tariff and |

\

distance table. - | | | L o
3. Respondent's oharges for‘PartsviA 19; 20, and 21 of Exhibit
No. 2 were correct and resulted in no undereharges. | |
4. The proper charge for Parts 6 and 8 of Exhibit No. 2 is 1
$58L.99 resulting im a total undercharge for those two parts of $27.$Q,_
5. Respondent charged less than the lavfully prescribed minimum
rate in the instanceslas set forth in Parts 1 through 5, Part 7, |
Parts 9 through 13, and Parts 15 through 18 of Exbibit No. 2 xesulting
in undexcharges in the amount of $775.09. | |
Based upon the foregoing findings of fact, the Commission
- concludes that respondent violated Sections 3664 3667 and 3737 of the
Public Utilities Code and should pay a fine pursuant to Section 3800 |
of the Public Utilities Code in the amount of $803.05 and in- addition

thereto reSpondent should ‘pay a fine pursuant to Section 3774 of the
Public Util:.ties Code in  the amount of $2so |

-7-
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The Commission expects that respondent will proceed
promptly, diligently and in good faith to pursue all reasonable
measures tO‘coilect theiundercharges. The staff of the Commission
- will make a subsequent field investigation thereof. If‘there is
reason to believe that respondent, ox his attorney, has not been
| diligent, or has not taken all . reasonable measures tovcollect all
undexcharges, or'has.not acted in-good-faith, the Commission wil}
reopen rhis'proceeding for the purpose of formally inqniring'inco che
crrcumstances -and for the purpose of determinrng whether further'sanc-t

tlons should be imposed

I‘I‘ IS OR.DERED that:
1. ResPondent shall pay a fine of $1,053.05 to this Commission
on or before theztwentieth day after the effective date of this oxder.
2.“Respondent shall take such action,vincludrng1egal,action€.
as may be:necessary to‘collect’the amounts'of undercharges*set forthv
herern, and shall notify the Commission in writing upon the consumma-
tion of such collectzons._'

34 In the event undercharges ordered to be collected by
paragraph 2 of this order, or any part of such undercharges, remarn
uncollected sixty days after the effective date of this order,
respondent shall proceed prouptly, diligently and in good faith to
pursue a11 reasonable measures to collect them, respondent shall file
with the: Commission, on the first Mbnday of each month- after the end
of said srxty days, a report of the undercharges remaining to be _
collected and specifying che action taken to collect such undercharges,
and the result of snch action, unt11 such underchargesahave been - .

collected in full-or uncillfurther order of the Commission,«‘
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The Secretary of the Commission is directed to'cause‘pefsonél
service of this ordexr to be made upon respondent. The effective date
of this order shall be twenty days aftér'thchbmpletipn.of;éuch

sexvice.

éa/raamaé , Cal‘ifomia, t:h.'x'.s 7&‘!_
day of .y ,‘ 19_65‘. -

| Dated‘at”




COMMISSIONER PETER E. MITCHELL DISSENTING:

The ultrz-effusive language in the
decision at pages 6 and 75 Teeeeee that re=—.
spondent has sincerely made everyaeffort;tO»‘
comply with the Public Utilities Code......”
qﬁalifies the réspondent for‘a good‘§onduct
award not a financial repriﬁahd.

I cannot support a punitive fine

of §250,

ﬁ%

Ch‘1i5 cOmmﬁsszoner'




